MEMO
TO: LEGAL AND FINANCE - CITY OF RAPID CITY
FROM: Jeffery D. Collins
DATE: April 21,2014

RE: Andrew J. Severson, DDS (City of Rapid City)
File No. 140001-00001

The purpose of this memo is to put before the Legal and Finance Committee an issue
involving Dr. Andrew Severson and the City of Rapid City regarding property located
along Park Drive. This issue has been ongoing for some period of time. Although some
progress has been made, there remain outstanding issues.

The issues with Dr. Severson and the City of Rapid City arise out of the construction of
Park Drive in the early 1990s. Dr. Severson owned and still owns tracts of land along
Park Drive. At the time of the proposed construction, Dr. Severson and Jane Cary
objected to placement of Park Drive and/or any assessments which would be charged for
the placement of Park Drive. Based upon this dispute, an agreement was reached
between Jane Cary, Dr. Severson, and the City of Rapid City regarding assessments
which would be charged to the landowners upon platting and addressing several other
issues regarding the construction of Park Drive. The interpretation of that agreement is at
the heart of the continued dispute.

To give the committee a better understanding of the issues, I am attaching several
documents to this memo which describe the positions of the City, Dr. Severson, as well as
provide supporting documentation for the discussion. Attached are the following:

L June 20, 2013, letter from John Nooney to Carla Cushman of the City
Attorney’s Office stating Dr. Severson’s position.

2. August 16, 2013, responsive letter from the City to John Nooney with
attachments.

3, September 9, 2013, letter from the City Attorney’s Office to John Nooney.

4, January 27, 2014, letter from Jeff Collins, Dr. Severson’s new counsel, to
the City with a proposed resolution and position statement.

5. 1993 Agreement between the City and Jane Cary and Dr. Andrew Severson.
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6. Affidavit of Janelle L. Finck of Fisk Land Surveying & Consulting
Engineers, Inc.

Although there were a number of issues during the course of the discussions, the current
remaining issues between the City and Dr. Severson boil down to the following:

1. Dr. Severson’s position is that the 1993 Agreement, which was reached as a
compromise to a dispute over assessments and the construction of Park
Drive, limits the City’s ability to assess Dr. Severson once he begins to
develop his property to assessments only for frontage on Tract 2 of Pine
View Terrace of his property. The 1993 Agreement clearly does not allow
for assessments on Tract 4 of Pine View Terrace.

2. The next issue raised by Dr. Severson is that the 1993 Agreement calls for
Dr. Severson’s granting of utility easements as well as granting of all
necessary right of ways. Based upon the plain language of the 1993
Agreement, it is unclear exactly how these provisions were to be applied.
However, what is clearly an issue for the City is that it has taken possession
of Dr. Severson’s property known as Lot H1 of Tract 4 of Pine View
Terrace and shown on the map attached to the Fisk Affidavit and placed
utilities upon both Tract 2 and Tract 4 of Pine View Terrace of Dr.
Severson’s property. The problem for the City is that it has failed to obtain
and file a deed transferring ownership of Lot H1 of Tract 4 of Pine View
Terrace to the City and the City has failed to obtain and file a utility
easement on Dr. Severson’s property. Thus, it is Dr. Severson’s position
that the possession of Lot H1 of Tract 4 of Pine View Terrace by the City
and the placement of the utilities upon his property are unlawful and
amount to an unconstitutional taking without compensation.

Dr. Severson, in an attempt to compromise, has asked that the 1993 Agreement be
enforced and interpreted correctly, based upon the plain language of the agreement, that
only Tract 2 of Pine View Terrace of his property fronting Park Drive is available for
assessment upon development, and that Tract 4 of Pine View Terrace is excluded from
any assessment. If the City will agree to this, Dr. Severson has agreed fulfill the
remaining requirements of the 1993 Agreement, where he will agree to execute any and
all paperwork to legally place the utility easements upon Dr. Severson’s property where
the utilities currently reside. In addition, Dr. Severson is willing to give up any claims of
compensation for Lot HI of Tract 4 of Pine View Terrace, and deed the property to the

City.
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If this reasonable compromise cannot be approved by the City, Dr. Severson will have no
choice but to explore any and all options and remedies he may have in the Circuit Court,
including claims that the City’s possession of Lot H1 of Tract 4 of Pine View Terrace and
placement of utilities upon Dr. Severson’s property was illegal and an unconstitutional
taking without compensation to Dr. Severson. It is our hope that this can be avoided and
that the 1993 Agreement can be enforced under the plain language of that document.

I look forward to speaking with you.

JDC/kat
Enc.
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ViId EMAIL ONLY

Carla R. Cushman
Assistant City Attorney
300 Sixth Sureet

Rapid City, SD 57701
carla.cushman@regov.ore

Re:  Severson - Park Drive Property
Our File No. 12N250

Dear Carla:

This letter is in response to yours of April 16, 2013 addressed to Dr. Severson. First, [ do
not take issue with you directly dealing with my client. As long as { am provided copies, you
need not concern yourself with any other formalities of those contacts.

I next apologize for the delay in getting back to you. The doctor and I had a conversation

back in early May and unfortunately I “dropped the ball”, With that said, here are some follow-
up thoughts as it concermns your letter of April 16.

First T understood that the land use was to go from LDR-1 to LDR-2. If you could please
confirm that, T would appreciate it,

As it concerns Park Drive, he had always understood that Park Drive was to be a
collector street with a width of 66 foot. Based upon a width of 66 foot, Dr. Severson is willing to
deed the City one additional foot of right-of-way plus any reasonable and appropriate additional
easements for utilities that are currently in place. The doctor would do so i the City agrees to
reclassify Park Drive to a collector street and waive any additional right-cf-way requirements. |
generally understood frem our meeting that that seemed to be the consensus among the group but
we will need (0 have that formalized so that there are no questions on a going forward basis,

Next, and perhaps most importantly, concerns the Agreement dated August 9, 1993,
between Andrew J. Severson and Jane Cary and the City of Rapid City. As we review that
dacument, that document applies only to Tract Two (2), Pineview Terrace Addition, and does

CZ
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Carla R. Cushman
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not have any application or consequences as it concerns Tract Four. I would like confirmation
from the City that the City’s review of that Agreement conforms to the terms of the Apreement.
IT'in fact only Tract Two is affected, the consequences, if any, for my client are significantly
mitigated, without waiving any claim that there are no consequences to my client due ta a
rumber of matters that preceded the execution of that Agreement.

As we discussed during our meeting on March 5, we have real reservations as it concerns
any “H Lot” particularly the H Lot on the Northwest corner of Tract Four, As you have
acknowledged, there is no deed which would establish the existence of that H Lot. If that deed
does not in fact exist, I have significant questions as to whether or not the land was ever
transferred and if that land was not transferred, Dr. Severson owns more than 50% of the
frontage on Park Drive. I would suggest that we have some more thorough conversations as it
concerns that H Lot which seems to have consequences to the balance of any claims that raight
be made by the City.

Finally, as it concerns access 10 the East from Tract Four, as we review the August 9,
1993 Agreement, Article IV, Subsection 6 seems to address that matter and we would like some
confirmation from the City that they acknowledge their obligation to provide access.

Please review these thoughts and I would be more than glad to sit down and have a face-
to-face meeting with you as it concerns these issues.

Sincerely vg

4
/Q :T;A) K. TNooney

JKN:1

co: Andrew J. Severson, DD8
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CITY OF RAPID CITY

RAPID CITY, SOUTH DAKOTA 57701-2724

Office of the City Attorney
300 Sixth Street
Rapid City, South Dakota 57701-2724
Telephone: 605-394-4140
FAX: 605-394-6633
E-mail: attorney@rcgov.org
www.rcgov.org/ attorney / attorneyhomepage him

August 16, 2013

VIA EMAIL AND U.S. MAIL

John K. Nooney

Nooney, Solay & Van Norman
PO Box 8030

Rapid City, SD 57709

Dear John:

[ write in response to your letter dated June 20, 2013 concerning the property
along Park Drive belonging to your client, Dr. Andrew J. Severson.

- First, your letter represented that the Agreement dated August 9, 1993 applies
only to Tract 2, and you asked for confirmation that the City agrees. We donot. Ttis
clear from the tace of the agreement that Dr. Severson’s obligations extend to both Tract
2 and Tract 4, as is shown in Exhibit “A”4o the Agreement, Furthermore, it defies
common sense that the parues would execute an Agreement involving enly 2 portion of
Dr. Severson’s financial obligations concerning Park Drive and fail to address in any way

the assessment to be paid by Dr. Severson for the portion of Parle Drive adjacent to Tract
4.

At the meeting we had on this matter last March, you stated that perhaps this
Agreement was unworkabls for both parties and shouid be reconsidered. While T don’t
believe that it is in the City’s best interest to abandon the Agreement, [ believe it is in the
interest of reaching an agreeable resolution in this matter to consider how much of the
costs of the Park Drive project could be assessed and/or attributed to Ur. Severson if the
Aéreement would be sef aside. For Phase A, the share of Tract 2 for the total costs of the
project is approximately $160,000. As for the share of Phase 13 costs to be altributed to
Dr. Severson’s property, 1 am currently werking with Public Works and the Finance
Office to obtain this number and will forward it as soon as T have it. Based on items in
the TIF file, I believe the number contemplated at that time was $150,000 (see attached)
but I am working to hopefully clarify that number. Agair, I will foliow up shortly with
you as [ get a betier handle on the doltar amount for Phase B of the project.

EQUAL OPPORTUNITY EMPLOYER gl g
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On the remaining issues in your letter, I'll address them in turn. You first ask
whether the land use went from LDR-1 to LDR-2. As of today, Dr. Severson has not
submitted a rezone application, so no change has been made. Per a courtesy review of
this matter in March of this year, Vicki Fisher suggested such a rezone to LDR-2 since
townhomes are a permitted use in that district. Please be aware that as this property is
developed, staff will review the proposed access points for the townhomes onto Park
Drive to determine if they are appropriate and allowable under Ci ty ordinance and policy.
But at this ime it zppears that townhomes along that property would be an appropriate
use and that a rezone to LDR-2 would be appropriate.

On the question about reclassifying Park Drive as a collector street, the process
for this to aceur requires an amendment to the major street plan. This amendment is
initiated by an application submitted by a property owner, and it is reviewed by Planning
Commission and approved or deried by the Common Council. While staff cannot
approve such a change to the major street plan, at this time it is likely that staff would
recommend aoproval of reclassifving Park Drive as a collector street. 1am glad to hear
that Dr. Severson 15 willing 10 aeaicate hecessary eassments concerning existing utilities
on his property and to dedicate additional right of way. If the major street plan
amendment comes before Planning Commission and the Common Council, these
dedications could be proposed stipulations of approval of the amendment that would
encourage its passage.

You also inquired if the City would “acknowledee their obligation tn nravide
access” 10 the east from Tract 4, pointing to Artirle IV, Subsection 6 of the Agreement.
Lhe portion of that provision that concerns access to the east merely states: “It is
understood by the City that Andrew I. Severson and Jane Cary need aceess to the north
and east from” the quarter scction located directly east of Tract 4. Another statement in
Subsection 6 conceming access to the north states: “To the extent it is within the City’s
control, the City will endeavor to require access to the north when the following
described property to the north is platted.” Neither of these statements places upon the
City an “obligation to provide access™ from any direction. Nonetheless, please be
assured that the City will enforce its subdivision requirements concerning access to
adjoining parcels of land and will require developers of these properties to follow these
requirements. This is all that is “within the City’s control” with regard 1o access to your
client’s property.

Finally, as to Dr. Severson’s concems about his rights in 1993 to object to the
construction of Park Drive (including your comments about the H Lot), it is our position
that these are 20 year old arguments that should have been raised to the City or in Court
at that time. In fact, Dr. Severson did raise abjections in January of 1993 (see attached),
but a few months later he signed the Agreement with the City consenting to pay for some
of the Park Drive construction. We do not see any benefit in arguing about whether or
not the road should have been constructed two decades ago, when the fact remains that
Dr. Severson is obligated to pay his share of the cost of Park Drive. I hope vou and your
client can agree to address what must be done moving forward and leave in the past the
objections to the road being constructed at all. -



p.8

1 think at that point it would be beneficial to have a meeting with you and your
client (via teleconference if necessary) to discuss how to move forward. Once you have

had a chance to review this correspondence with vour client, please contact our office to
schedule a meeting, N '

Best regards.

Sincerely,

Cade P Cotbpusn,

Carla R. Cushman
Assistant City Attomey

ce:  Dr. Andrew J. Severson (via email and U.S. Mail)

o
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CITY OF RAPID CITY

RAPID CITY, SOUTH DAKOTA 57701-2724

Office of the City Attorney
300 Sixth Street
Rapid City, South Dakota 57701-2724
Telephone: 605-394-4140
EAX: 605-394-6633
E-mail: attorney@rcgov.org
www.rcgov.org [ attorney / attorneyhomepage.him

_ September 9,'-201 3

VI4 EMAIL AND U.S. MAIL

lohn K. Nooney

Nooney, Solay & Van Nonnan
PO Box 8030

Rapid City, SD 57709

Dear John:

Zer my letter from last month, T have worked with Public Works staff to
determine the amount of costs the City paid for the Park Drive praject {both phases A and
B} that can be attributed to Dr. Severson’s property along Park Drive. You may recall
that T offered ‘o provide these amounts to consider how much of the costs of the Park
Drive project could be assessed and/or attributed to Dr. Seversen in the event that both
parties would agree 10 set aside the Agreement they signed at the time of the Park Dirive
construction.

The amounts below are based on total project costs as provided by the Finance
Departiment. and on total street frontage amounts which were found in construction
drawings available at the Public Works department. The firs: chart discusses dollar
amounts attribuzable to tracts 2 and 4; the second chart is sinmply 2 caleulation of the total
amount of street frontage that was used in calculating the corresponding dollar amounts.

Incurred Costs Adjacent to Tracts 2 and 4

B Phase A e
| Total Project Cost 5562,994._}'_9_‘1‘ {Cost provided by Finance Dept.)
Schooi District Paid i . §298,387.24  (Cost provided by Firance Dept )
Outstanding Cast . © 5264,607.55
| Total Street Frontage on Park Drive, feet 1563.51 |
Total Cost to the east side of the read,
based on outstanding cost, $/foot 169.24

=

ZQUAL OPPORTUNITY CMPLOYER EGuAL LSS



Total Cost Phase A - Tract 2
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Phase B

Tota!l Project Cosz

i $1,200,685.49 | (Cost nrovided by Finance Dept.)

TIF Paid

$625,000.00 | {Cost provided by Finance Dept.)

Outstanding Cost

$575,685.45

Tota! Street Frontage on Park Drive for
two sides of the street, feet

7819.58 |

Total Cost to both sides of the road,
based on outstancing cost, $/foot

|

$73.62

[ Total Cost Phase BE—Tracts 2 and 4

Frontage along Park

: Drive, Feet
Phase A 1563.51
QOther Lots south of Tract 2 - Phase A 564.94 !
_ Phase B 3909.79
! Tract 2 - Phase A 998.51
Tract 2 - Phase B 55
Tract 2 - Total 1053.51 j
Tract 4 ) 1429.92 |

You have likely done the computations with regard to what Dr. Severson would

we under the 1993 agreement. Our calculations demonstrale that, undesr the Agrecment,
Dr. Severson must pay $366,257.25 when he elects to develop his property. Please he
aware (hat this amaunt only includes the $7500/segment and §75/square foot of frontage
on Park Drive and does not include the platting fees discussed TrArticle I Paragraph 3.

We look forward to meeting with you and your client next Monday to discuss this
matier further; please be aware that this meeting will be in the Jimmy Hilton conference
room at the City building to permit us to include Dr. Severson via telephone,

If youneed anything additional from me prior to that meeting, please feel free to
give me a call at any time, Best regards.

Sincerely,

(de R Cy,..

Carla R. Cushman
Assistant City Attorney

ce: Dr. Andrew J. Severson (via email and T.S. Mail)
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From the offices of Jeffery D. Collins
e-mail address: jeollinsi@lynnjackson.com
Sender's Direct Line - 605-791-6491

January 27, 2014

VIA E-MAIL (joel.landeen@recgov.org)
Mr. Joel P. Landeen

City Attorney

Office of the City Attorney

300 6th Street

Rapid City, SD 57701

VIA E-MAIL (carla.cushman@rcgov.org)
Ms. Carla Rae Cushman

Assistant City Attorney

Office of the City Attorney

300 Sixth Street

Rapid City, SD 57701

Re:  Andrew J. Severson, DDS (City of Rapid City)
Our File No. 140001-00001

Dear Joel and Carla:

This letter is written on behalf of my client, Dr. Andrew Severson. I have been hired to take
over the representation of Dr. Severson from John Nooney with regard to Dr. Severson’s
property which fronts Park Drive in Rapid City. This letter is in response to correspondence
received by Mr. Nooney from the City Attorney’s Office on August 16, 2013, and September 9.
2013, regarding the issues which have been raised by my client. This letter is also intended as a
good-faith offer from Dr. Severson to resolve this matter without having to take legal action to
protect his property interest.

In our view, the City has been put in a tough spot due to the past failures in properly addressing
the issues with Dr. Severson’s property. However, to try to deny these past mistakes and to
perpetuate them further will only makes things worse for the City.
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To begin with, the interpretation by the City of the 1993 Agreement to conclude that it applies to
Iract 4 of Dr. Severson’s property is contrary to the rules of contract interpretation and
unsupportable. The Agreement certainly speaks for itself and the attached exhibits to the
document do not control the plain language of the Agreement. The language in the Agreement
Tract 2. Dr. Severson would be more than comfortable putting this question before a court to
determine this question, as we believe the City’s position here is meritless. Our firm position is
that any development on Tract 4 is not subject to assessments.

It also must be noted that there have simply been no recorded documents located or produced
which show that the City has any recorded utility easements upon Tract 4 or ‘Iract 2, which are
owned by Dr. Severson. In addition, there is no evidence that the City has a recorded deed
showing ownership of Lot I, which was allegedly taken by the City from Dr. Severson.

Finally, there is no evidence of, and Dr. Severson has no recollection of, ever being
compensated for these “takings and encumbrances™ by the City. With these discoveries, it is our
position that Dr. Severson is the rightful owner of Lot H, as well as the fact that the City’s sewer
and water lines, which have had great benefit and income to the City, are illegally placed upon
his property and constitute a trespass or taking without just compensation.

Despite these clear errors by the City affecting Dr. Severson. he is willing to offer the following
before seeking his legal remedies:

1) City will acknowledge in writing that Tract 4 is not subject to the 1993 Agreement nor is
it subject to a development assessment.

2) City will take action to reclassify Park Drive as a “collector street”™ upon its own action
without involvement of Dr. Severson.

3) City will not unreasonably interfere with Dr. Severson’s development of his property.

In exchange, Dr Severson will execute any and all documents necessary to properly deed
ownership of Lot I to the City. In addition, Dr. Severson will execute any and all documents to
provide the City with a proper utility casement upon his property. These documents will be
executed and recorded contemporancously with all documents that the City will execute to as
described above.

[I'the City is not interested in this reasonable resolution to this matter. this letter will also
provide notice that the water and sewer lines are illegally placed upon Dr Severson’s property,
Tracts 4 and 2, and request that these lines be removed from Dr. Severson’s property. It is the
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further intent of this letter to provide notice of trespass to stop any claims of a prescriptive
casement or any adverse taking of Dr. Severson’s property of Lot H.
Iinally, can you confirm that the current zoning on the property has been changed to LDR2?

If you would like to schedule a meeting to sit down and discuss a resolution of these matters. we
would be happy to do so.

Sincerely,

LYNN,J KSO/N_. SHULTZ & LEBRUN., P.C.

S s
' /

7 IDC:kat
cc:  Andrew Severson, DDS
Janelle Finck
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PHtS AGREEMEDT mads tis 7 7% day of August. 1983 by and between
Andomee 1 Geverson any Jane Cary "QOwnars®) and the City of Rapid Ciry

ATiry™
FOR 4ND IN CONSIDERATION of the covenants contained harein and the beneafits
w0 secrue from the perfarmance thersof the partiss hargby agrea 3« follows:
ARTICLE 4,
RECITALS
Jere Cary owns the ioiowing described real estate:

The Scutheast Luarter of the Sauthsast Quarter ISE1/4SE1/4}
‘ess Lot One {3y, all in Section Sixteen {18), Township One

F | ('} North, Range Seven {7) East of the Black Hilis Meridian,
NE Rapid Citv, Penningter County, Souh Dakota,
:?‘J Andrew J. Severson pwns the tollowing described resl estate:
\3\ Acpontionyxek Trsct Two (2), Pineview Terrace  Addition,
s Southwest Quarter of the Southeast Quarier {SW1/45E1/4),
R Section Sixtesn 1161, TYownship One {1) North, Rangs Seven
32 17} East of the Black Hills Meridian, Rapid City, Penningron
\ § County, South Dakota,
"\‘{ff Tre Cry of Rapid City has adopted Resolutions of Necessity 1o construct
el
;" L both Park Drive-Phass 2 and Park Drive-Phase B.
My That Paik Drive-Phase A abuts the property of both Jane Cary and Andrevs .
,:’.; .
I Seversar.
L
e That Park Driva-Phase B crosses the property of Andrew L, Severson but not
1 e W - St
I
e the property of Jane Cary,
: ARTICLE 1. L
S PLATTING PROCESS
Emi
?f;j' . Thar each of the undersigned Owners may plat lots upon the sirips of
3 ‘ parcels shown on Exhibit "A” hersro one {1) segment at a8 time lindividually} or
= n muttiples of rwoe (21 or mnre. :
T <. ihe property ceontamed withir sach parcel on Exhibit "A* artached “
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nergto may and Gl ba platted into iols on a3 rendom  basis, That parties

CUGRTEIADY 17 segrmEnts may no. be piatied in sequential order.

3. Fodweeng epprova of & singie mel;miqa{y._hpi;; govering a porticn ol
edne ODwoler's property, end the payment of the pletiing fee of Twno Hundred
Fifry Doltars (5250 00), plus Twenty Dolars 1$20.00) per ior  adividusi lots
of groups of o may be platted consistent wimrmg preliminary  plat ,",""h‘?ﬁ‘f‘
peyment ol additonst platting {ees.

ARTICLE 1.

QELIGATION OF OWNERS

i

1. Owners hereby agree o provade all necessafy rinhi-of-way by executing

, suttable  piats  thereo? and further agree 1o piovide all necessay urility
gIsEMEnts and temperary construction gaguments 1o allow the constryction of tha
. project as shown on the plans and specificai.ans on file in the oMice of the
Darector of Public Works of the City of Rapid Ciry.

2. As 1w any Jot of lots plafted within three hundred feet (300" of Park

Driva on any segment or parcal shown on Exhibit "A” which accassss dirsctly on

te Park Drive or accesszes on e Park Drive by a feeder street, the undersigned
Cwner of the land contained within said threa hundre& feet (300"} segmem
shall, before any building permit is issued or piat is anproved for any piat
containgd in whole or in part, in onae of these segments or parcels as shown on
Exhipit "A”, arange 1o obligate hwrrsell or herseif to pay to the City the sum
of Seven Thousand Five Hundred Dollars {$7,500.001 or each segment afiected by
the platting in  semi-annual ina:aiiméms over a periog of ten [0} vyears

together with interest on sny unpaid balance at the rate of nine percent (9%)

: per annum of such lower rate being ulized by the City ot Rapid City on
assessmenms  at the time commencing from the date the plat aHecting 2
particulac segrrent or parcel on Exhibit A s approved by the City which wili be

secured by a Frst lien on platied 01 or other appropriate security.

-2-
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3. ‘9?‘:33“ 2k 33

furegoing . assassment, based on the approptiste tromt footage

; charge for the arga platted winir he said three hundrad foot (300') deep
: rune. shall be placed on sach ot as it s platted uptl paid.  The payoft in

fuil of tha assessment on the lots within sagh seyment nn Exhibit *A™ shail

sulpm@tcsily reniove 1ha essessment on 1he ints contained within that segment.

4. Cﬁwneis hereby waive their right to protest the Resolution of Necessity
descohed o Article | hereot,

ARTICLE tv.
CELIGATIONS OF CITY

1. City agrees that any assessment or chargae agalnst Owner ot either of
them in connectien with the construction of Park Drive shall aonly arise of
Qwrers, or eit.er of them, shall elect 10 plat tand within_three hundred famt
{300't of Park Drive and said platted Iot or iots access girestly on to Park
Drive or said platied lot or lote access on 1o Park Drivo by a_ 1geder street. |

In the event the platted lot accesses directly on 1o Park Drive from said jot

or accesses Park Onve by a feeder street. then the piatting of a lot or lots

an any segment or parcel shown on Exbibit A" within three hundred feer (§§3{}:!
of Park Drive shall activate a charge of Seventy-Five Dollars {($75.00) per
front foet of sach segment that is involvad in the newly platted ares. This
charge per irent fpor shall be fixed regfrdless‘ ot the cost of consi.ruc:t.ior{, "
and'shall be payabie as provided in Article Il herept, Further, seid amount
sh-il niot_.bea_r' ‘i.nthﬁsf. except as provided in Ardcle Nl hereof. I the event
Ownass, or either of thern, ptat land within *hiee hundred feet (300'1 of Park

Drive which does not access on Park Drive either directiy or by a8 feeder

stzeet. then the Owner doing the plamting shall not be lishle for any

assessment or charge from Park Drive whatever as to those Iots,
«2.  City agrees to walve Clty water and sewer 1ap fees on all raps

requested by Owners on sewer and water tnes constructed on the east side of
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Park Criva as s2id area is davelopad by Owners or succes<nrs in inigrest.

3. The City agress that it will not dprry Owners permanent access on ta
Pare Drive for sach 0t tha segments or patcels shown nn Exhibit “A” znached
regreto adequate o perrrat the development of the property immediatety adjacent
to Park Drive at the lime Owner or Owners slect to devalop said real asiaie.

4. Tha City agrees that it will not preéluda or prohibit either of the
undersigned QOwners from daveloping the real estate on the sast side of ___'Pa-r‘k
Drive Phase A and Phase B consistant with subdivision and zoning regulations.

5. Ciy agrees, at its expense, as psrt of tha construction of Park
Crive, t¢ construct @ minimum of two 12} curb cuts and approaches on Andrew J.
Te.wrean’s property on the east side of Park Drive at locations to be
~Esgiated by Andrew ). Severson.  Further, City agrees, at its expense, as
part of the construction of Park Driva to construct one (1) curb cut and
approach on Jane Cary's property on the sast side of Park Drive, ar Ipcations
te be designated by Jane Cary. it is understood “hese curb cuts and approaches
ara for the purpose of enabling the undersigned Cwners to continug the present
usa of their property. Further, City sgrees Owners, Of SUCCESSOrs in interest,
shall at the time the property on the east side of the ropad is platted by
Owners, ar either of them, be entitied to have one (1] ecurb ecut and approach
for each lot platted along Park Drive which sccesses directly on to Park Drive,
provided the tomography is suvitable ior said direet access from esch individual
lot.

6. To the extent it is within the City’s control, the City will endeavor -
1o rgquirg access 10 the m‘)r}fn__fwmutha Andrew J. Severson and Jane Cary
properties when the following described property w the north is plarted:

Eas: Half of the Northeast Quarter {E1/2NE1/4) of Seciion
Sixteen {16), Township One {1) North, Range Seven (7] East

of the Biack Hills Meridian, Rapid City. Pennington County,_
South Daknia. o
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EH?. uggef‘étc}naly the Citv that Andrew J. Sevarson and Jane Carv nssd sccess
1o the north and east trem the following described resl astate:

The Northeas: Quarter of the Southeast Quarter (NE1/4SE1/4)

in Section Sixteen (16, Township One {1) North, Range

Saven 17} East of the Black Hills Meridian, Rapid City,

Pannington County, South Dakota.

ARTICLE 1V,
BiNDING EFFECT

This Agresmaent shall be binding upon the respsctive partias, and sach of

inem, jointly and severally, and upon their hsairs, axecutors, aamiristrators,
successors, and assigns, It Is further agreed that a copy of this Agrement
shall be fited whh Register of Deeds of Pennington County and shall constitute
a covanant running with tha land. This Agreemant shall be binding on the City
and its subsequent administrations, staffs, personnel, City Councils, and other

govarning awthorities.

s

{SEAL}

EEN T TR
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On this the g ¢ay of August, 1893, before me, the undersigned
officar, personally appeared Andrew J. Severson. known 1o me or satistactorily
provan i be tha person whose narig is subscribed to the within instrumant and
Hokngwledgad thet ho axecutsd the sama for the purposes therein contained.

IN WITNESS WHEREOF, ! hareunto zet my hend and oHficlal sgal.

"'j'L\! Lol g Lot s” '?":"/\,{j,i; I
Notary Puhlic

e

Y

E f&g Copitission Expires: 42 L2797
] i
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itk abh

. 5TaiE OR

Sy } 58
COUNTY OF ) g
On this 1he day of August, 1983, before ma, the un;iaiéignad

officer, personaliy appsared Jane Cary, known *o ma ot satisfactorily ‘proven te ;.
ba the perscn whose namz is subserlbed to the within Instrutiefit end | G -
Bekndowladged that she exscuted the sams for tha purpotse tharsin coneingd. .. :

IN WITNESS WHEREOF, 1 heraunto sst my hand and offictal saal. at

A ,.;';-T LR

!

Noatary Pubiic
iSEAL}

My Commission Expires:

STATE OF SOUTH DAKOTA
)55
COUNTY OF PENN!NGTONA )

s 0

On thie the 7 (k day of August, 1223, befors me, the undersignad
officer, personally appeared Ed Mclaughiin and - Richard Wahistrom, who
acknowledged themselves to ba the Muyor and Finance Officer, respecuvely, of
the City of Rapid Clty, a municips! corparation, and that they as such Wayor
and Financa Officar, being suthorized =5 1o do, sxscuted the foregoing
insrument tor the purposes therein contained by signing the name of tha Ciy
of Fapig City by themselves as Mayor and Finance Dfficer.

IN WITNESS WHEREOQF | hareunta set my hand snd officiat sesl.

= /
. ) }%[ﬂ,.,,_{_u/ %':.[frfi.nl ¢
e . Notary Public

£

£ Foal ’ )
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AFFIDAVIT OF JANELLE L. FINCK

STATE OF SOUTH DAKOTA )
) ss
COUNTY OF PENNINGTON )

L, Janelle L. Finck, being first duly sworn on oath, depose and state as follows:

1. Tam president of Fisk Land Surveying & Consulting Engineers, Inc., in Rapid
City, South Dakota.

2. Thave certain familiarity with matters regarding the property owned by Dr.
Andrew Severson, and legally described as Tracts 2 and 4 of Pine View Terrace,
located in Section Sixteen (16) of Township One North (T1IN), Range Seven East
(R7E) of the Black Hills Meridian (BHM), Rapid City, Pennington County, South
Dakota, said property being located adjacent to Park Drive.

3. I'have attached to this Affidavit exhibits from Rapid Map depicting said Tracts 2
and 4 of Pine View Terrace, as well as Lot H1of Tract 4 of Pine View Terrace,
which is purported to have been transferred to the City by Dr. Severson.

4. I'have conducted a record search in conjunction with our work for Dr. Severson
and have not located any deeds filed with the Pennington County Register of
Deeds, which show that Dr. Severson deeded title to said Lot Hlof Tract 4 to the
City of Rapid City.

5. I'have examined the recorded plat document of said Lot H1 of Tract 4 of Pine

View Terrace and note that the plat does not contain the signature of Dr. Severson.



. I'have also conducted a record research for documents which may have shown a
granting of easements by Dr. Severson to the City for municipal water and sewer
mains located along Park Drive and through the westerly portions of Tracts 2 and
4 of Pine View Terrace.

. I did not locate any recorded utility easements in favor of the City of Rapid City
across said westerly portions of Tracts 2 or 4 of Pine View Terrace.

. I .did not locate any agreements between the City of Rapid City and Dr. Severson
indicating that Dr. Severson received any compensation for the transfer of Lot H1
of Tract 4 of Pine View Terrace, and/or the placing of utility easements upon the
westerly portions of Tracts 2 or 4 of Pine View Terrace.

. Further affiant sayeth not.

~ND
Dated this €2~ day of April, 2014,

e e
_ _ \\‘;_._\ ] _ _h\_c.k
Janelle L. Fihck

A %
Subscribed and sworn to before me this Z,Z day of Mai?eh 2014.

W@%LND(\

Notary Public, Sefith
(SEAL) My Commissiof Expi |- 24-2015
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