CITY OF RAPID CITY

RAPID CITY, SOUTH DAKOTA 57701-5035

\D
INCORPORATED )
' Engineering Services
300 Sixth Street
Telephone: (605) 394-4154

FAX: (605) 355-3083
Web: www.rcgov.org

TO: Mayor Hanks and City Council
PW022409-01
FROM: Robert Ellis, Public Works Director ‘

SUBJECT: Sewer Service in Box Elder
DATE: February 18, 2009

On December 29, 2004 the City of Rapid City entered into an agreement with the City
of Box Elder whereby Rapid City provided sewer and water service to a three acre
parcel within Box Elder. The agreement had a provision that required Box Elder to
extend services to this parcel by December 29, 2009. In the event Box Elder failed to
meet this obligation the agreement specified that Box Elder would facilitate de-
annexation of the parcel from Box Elder and its annexation into Rapid City. Box Elder
would also be required to pay Atlantis, LLC (owner of the three acre parcel) an amount
equal to the real property, sales and use tax it receives from all business located on the
three acre parcel. The resolution and agreement concerning this matter is attached.

Currently, the parcel is still serviced by Rapid City. Box Elder desires to service these
properties in a way that does not include the installation of a new sewer line. That
would be possible in one of three ways:

1. A shared use line between the two municipalities
2. Rapid City dedicating the line to Box Elder
3. Box Elder purchasing the line from Rapid City

Because this sewer line is needed to service existing and future properties in the City of
Rapid City it is highly recommended that Rapid City maintain ownership of the line. Itis
also recommended this not be a shared use line so as to prevent confusion of
ownership, maintenance responsibilities, meter reading, utility billing and customer
service handling. The Public Works Department recommends the agreement be
executed as originally approved by Council.
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PW022409-01

' BOX ELDER RESOLUTION NO. CH-25
A RESCLUTION APPROVING AN AGREEMZENTFOR WATER AND SEWER SERVICES |
BE IT RESOLVED by the Common Council of the City ofBox Elder as follows:
WHEREAS, Atlantis, LLC, a South Dakota limited liability company, has requested water
and sewer services for certain real property located af' I-90° Exit 61 in the City of Box Elder,

Pennington County; and

WHEREAS, the City of Box Elder cumrently does not have: the water and sewer service lines -
extended fo the property; and A

o REAS:the.City of Rapid- Cltyls able to prcmde water and sewer services immediately
1o A;tlanus LLC f@r the, purpese.of building'a motel at E‘{l't 61 on property adjacent to property-
" currently Wlthln the' Cn:y of Rap1d Clty, and ' ,

WI—IEREAS Aﬂanﬂs, LLC ‘the; Clty of Rapld City,: and the C1ty of Box Elder are desirous .
of entermv into an agreement for the temporanr providing of Water and sewer services by Rapid City
to Aﬂan’as 'LLC until such time as the City of Box Elder can ex‘cend its lines to the property in
quesnon, and have crafted an agreement W]:uch is attached'hereto as Exhlblt A”;

NOW ’IHEREFORE BE IT RESOLVED by the Common Councﬂ of the. City of Box Elder
that the Agreement is hereby approved, and the Mayor shall have authority on behalf of the City of
Box Elder to execute the attached Agreement for Water and Sewer Service to be furnished. by the
City of Rapid City 10 the Atlantis, LLC property accordmg to the terms of the Agreement.

Approved this Ll 5T day of December, 7004
COM\/ION COUNCE OF THE CITY OF BOX ELDER
By: ( (g (}QLW. MQJQ@/MCW -

Carolyn Heldenham - Mayor .
On behalf of Box Elder City Council

/Aim Schweigert,
Finance Officer
l
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EXHIBIT A

Prepared by:

George J. Nelson, Esq.
2693D Commerce Rd.
‘Rapid City, SD 57702
Ph.: 603-719-9470

AGR‘_.EMENT FOR WA’I‘ERAND SEWER SLRVICE

Thls agreamem made 01 thl,, Dﬁ' -day of".-..'-',f".

- A. Atlantis i is in the process of develonmo a seven (7) acre tract. (Iefemed to herem asthe .. .

s Subject Property") located af the interséction of 1-90 and Exit 6 1 mPenmngton County, South
" Dakota, as.more pammllarly desctibed on Exhibit “A? attached hereto and made part hereof, .

'Approx:mately four (4) acres of the Subject Property belonamg to Atlantisare located within the

Rapid City municipal Limits (legally described as Tots 1 and 2 of Tract F- of W-Y Addition i in the
City of Rapid City, Pem:mgton County, South Dakota) and-the remaining three (3) acres are
located within the Box Elder municipal Hmits (legally described as Lots 1 and 2.of Davis

» - Subdivision in the- City of Bex Elder, Pennington Countv South Dakota, and referred to heremn
o - asthes 3-Acre Parcel™).. Th. order to facilitate the commercial dev velopment on the property, it is
B _,_.necessazy that Atlantis has sewe* and wate* se"vme avallable as development occurs;

B. The Subj ect Pmnerty is Jocated in an area in which Rap‘id -C'ity is readily capable of
providing water and sewer service and Box Elder is not; ' -

C. Rapid City is under no obligation to firnish water and sewer servicss to the 3-Acre

. Parcel:

. Atlants wishes 0 obtain Utlhfv Services (defined beiow) 1o the Subject Property
vmhout the necessity of waiting unil Box Elder expands its Utility Services to maie such
available o the 3-Acre ’Jarcei

5. tlanus requests Rapid L*rv 10 furnish .such «Tuhtv Qerwces to the Subject Property.
inciuding thar portion of the .Sumect Property that is referred o herein as the 3-Acre Parce] a and
which borders the City of '-{ama ity bur which is acmally m the | ity of Box Elder:




F. Box Elder will use its best efforts during the next five years to provide such Utility
Services to the 3-Acre Parcel; and o '

G. The parties sesk to facilitate the immediate development of the Subject Property even
though Box Elder cannot immediately accommodate the Utility Service needs of Atlantis for that
3-Acre Parcel of the Subject Property located in the City of Box Elder.

- NOW THEREFORE, in consideration of the foregoing and the promises, undertakings
and mutual agresments contained herein, Atlantis, Rapid City, and Box Elder covenant and agree
as follows: E : ~

1. RecitalsIncorporated. The above recitals are hereby incorporated in and made a part of
this Agreement as fully as if ‘set forth verbatim herein. Bysigning this Agreement, = . |

SR apid City and Box Elderacknowledge reading, understanding dnd ‘agréeing to

...l of'these'recitals. - e T o Ty
2. Use of the Subject Property. Although subject to the sole discretion of Atlagitis, -

- Atlantis présenﬂy intends to build on the Subject Property two limited service lodging
facilities; two restaurants, a loungs; and/or some other facilities suitable for commercial
use, : : : T S '

. Utility Sexvices. As used in this Agreement, “Utility Services” means and refers to
adequate water and/or sewer services provided by Rapid City or Box Elder, including but
-not limited to: (i) ongoing water and/or sewer service; (i) a service tap from existing

- water and/or sewer lines; and (iif) an extension of water and/or sewer mains,

4. Covenants by Rapid City. Rapid City makes the following covenants, warranties,
agresments and representations, each of which shall be deemed material to this
Agreement: L S

a. Rapid City will furnish Utility Services to the 3-Acre Parce] for aperiod of
- five years and upon the terms, conditions and covenants set forth herein.

+ b. Rapid City will furish Utility Services to the 3-Acre Parcel beyond five years
in the event Box Elder failst6 provide such Utility Services within fve vears
so long as Atlantis pursues with due diligence the deannexation from Box
Elder and subseguent annexation into Rapid City of the 3-Acre Parcel. ~

¢. Rapid City will furnish Utility Services 1o the rest of the Subject Property
under its normal terms and conditions as said property is already within the
municipal limits of Rapid City.

5. Covenants by Box Elder. Box Elder makes the following covenants, warranties.
agreements and representations, each of which shail be deemed material to this
Apgreement:

2. Box Elder will use its best efforts to provide Utility Services *o the 3-Acre
* Parcel within five years of the date of this Agreement. ) o

0. Inthe event it is unsuccessfui, Box Elder agrees:

i Touse its best effors 1o accommodate and will sxecure any
documents required 1o facilirate the deannexation of*he 3-Acre
Parce] from Box Elder and the annexation of said 2-Acre Parcel
into Rapid City.
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.. To pay Atlantis after the fifth year of this Agreement, or after
the end of any extension granted pursuant to Paragraph §(e)
herein, as liquidated damages an amount equal to the real
property, sales and use taxes it receives from all businesses
located on the 3-Acre Parcel, provided the 3-Acre Parcel
continues to lie within Box Flder’s municipal limits..

c. Box Elder agrees that its obligations under this Agreement are specifically
enforceable.
6. Covenants by Atlantis. Atlantis makes the following covenants, warranties, agresments
and representations, each of which shall be desmed material to this Agresment:
2. Atlantis agressto pay all costs for.extending the service lines to the 3-Acre
. Parcel. S ' o o
b. Atlantis covenants and agrees that in the svent Box Flder ‘hasinot provided
oo #Services tothe 3-Acre Parcel within five vears'fom the date hereaf,’.
7 “iAtlantis has'an obligation 1o execute the required deanmexation pefition from

. the'City of Box Elder and to execute the subsequent annexation petition into .
. the City of Rapid City of the 3-Acre Parcel. -Atlantis acknowledges thata .
purpose of this Agreement is to ensure; as.amaterial benefit and corisideration -
to Rapid City, Atlantis’ full and complete cooperation with any effortto
. dearinex and subsequently annex the 3-Acre Parcel; and Atlantis agrees it will
do, execute, acknowledge and deliver, all such further acts, agreements, and
assurances as may be requested and reasonably necessary for the full
completion and copsummation of the purposes contemplated herein. These
further acts shall specifically incinde, but are not limited to, signing successive
deannexation petitions and/or anmexation petitions in ‘the event prior
deannexation/annexation efforts are unsuccessfil and initiating and -
aggressively pursuing litigation to enforce the terms of this Agreement.
¢. Atlantis agrees to pay Rapid City all charges, deposits, and raies for service
- and equipment in connection with water and sewer service outside the
municipal limits of Rapid City applicable under Rapid City’s ordinances and
rate schedules, which are now applicable or as may be changed from time to
time. It is contemplated that, unil the 3-Acre Parcel is annexed by Rapid
City, Atlants will pay Rapid City 150% of the normal utility fees for the first
five vears of this agreement. 300% of the normal utility fees for vears six and
seven, 400% during year eight, and 500% of the normal utility fees for each
vear thereafter. Adter the fifth vear of this' Agreemenr, Atlantis will also pay
Rapid City as an additional fes an amount equal o the liquidatred damages
Atlantis is entitled to receive from Box Flder and which Atlantis acmajly
recovers from Box Elder, sither through litigation or otherwise, less the
______ .. difference berween the normal water and sewer rates paid by property owners
within Rapid Ciry and the rates paid by Atlantis pursuant to this Agreemenr.
d. Atlantis, at its sole cost and expense, wiil disconnect the water and sewer urility
services provided by Rapid City 10 the 3-Acre Parcel pursuant 1o this
- gresment and will connect to Box Hider's water and sewer urility services if
Box Elder has in Zact provided water and sewer wrility services to the 2-Acre



-+ Parcel within the time fratne set forth in this Agreement, :

e. Inthe event Atlantis or any other developer applies for and is granted a tax
increment financing district from Box Elder that encompasses the 3-Acre
Parcel, Atlantis agrees to finance its proportionate share of any water and
Sewer improvements granted to the district directly benefiting the 3-Acre
Parcel so long as Atlantis’ real estate taxes are used to fund said
improvements. Should any such jmprovements be approved and construétion
thereon commenced by the end of the fifth year contemplated by this
Agreement, then in that event the five-year limitation shall automatically be

_ - extended for a period .of one year. :

Eil Aﬂam:ls agrees that at.such tinie water and sewer lines are extended +o 2 point

- south of Interstate 90 and within 400° of the 3-Acre Parcel, then andin that

; eventAﬂanﬁs shall .connect to, Box Elder line(s) atits sole cost:and #xpense.. - ..

fTantis Shall:alsopay ity and all connection foes, charges and deposits & . .

 *-nopmally: charged by Box Flder to othet comnecting customers. ..~ .-

7. Rec'ai“gling;. All parties hereby agree that this Agreement may be recorded in the Ofﬁce o

+.+;  ofthe Register of Deeds of Pennington County. - - C T
8. Defmilt; Remeédies. Any party shall be deemed to be in default of its obligations - , .
under this Agreement upon any breach, failure or nonoccurrence of any material .. .
covenant, promise,.or obligation contained in this Agreement. In the event of any
default by any party of this A greement, the non-breaching parties shall be entifled to
- recover from ‘the breaching party the costs and attorneys’ fees incurred by the non- -

" breaching party as a result of or in response to the breaching party’s default. In the -
event of any defanlt by any party hereto, the non-breaching party may pursue, in .
‘addition to the remedies set forth herein, any and all available remedies in lawor-
equity. ‘ ' R

9.- Entire Agreément. The parties acknowledge that no representations or inducements
have been made other than those expressed herein; that this A greement supersedes any

~ and all prior memoranda, correspondence, conversations, negotiations and agreements
pertaining fo the matters herein expressed; and that this Agreement constitutes the
entire agreement between them.

10. Modification. The terms of this Agreement may be modified in whole or in parf only
by a written instrument signed by ail of the parties. Any oral agreement to modify this
Agreement shall be void and of no force and effect.

11. Captions. The captions and headings of the Paragraphs of this Agresment are for
convenience oniy and may not be used 1o interpret or define the provisions of this
Agreement.

1Z. No Waiver. No waiver of a breach of any of the covenants or promises of this
Agresment shall be construed as a "waiver of any succesding breach of the same or.
other covenant or promise. ‘

13. Severability. In the svent that any provision or clause of this Agresment conflicts with
any applicable law, the other provisions of this Agreemenr shail be given effect as fuilv
as possible without the contlicring provision, and o this end the trovisions of this
Agreement are declared 10 he severabie.

i4. Further Assurances. The narties agree 10 take ail =teps and do 2vervthing reasonably



. required to give effect to any of the transactions contemplated by this Agreement.

15. Successors and Assigns. The covenants and agreements contained in this Agreement
and the obligations created hereunder shall inure to the benefit of and be binding upon
the respective heirs, successors and assigns of the parties and will run with the land.

16. Governing Law and Forum. The validity, construction and effect of this Agreement
shall be governed by the laws of the State of South Dakota, and the parties hereby

-+ comsent to'the exclusive jurisdiction of the courts of the state of South Dakota for
resolution of any dispute arising hereunder. ‘

17. The parties agree that nothing herein shall be deemed to Impair or compromise any
Tight the City of Box Flder may have under SDCL 9-47, 9-48, 9-49, or 11-9.

18."This Agreement shall be effective upon the date of the last party affixing its signature.

DN WITNESS WHERECF, w have herennto executed this Agreement this Aty

BY&J/MC;;#@-——
. Jim Shaw, Mayor
ATTEST: i ‘
£“ :’,f{ - . : \_- 3 -
/’Finance Officer o
(SEAL)
. CITY OF BOX EIDER S
By: Gécw@m UMM -
Carolyn Had?denham, Mayo;
ATTEST: ' -
K, q
- )/
/7 7
ATLAiiTIS LLC .~
' i,}// 7 i ’ =
T s [ LA T
st Paui Braddky, ¥ aging-

Vember



STATE OF SOUTH DAKOTA)
| )SS
Comty of PENNINGTON )

On this the ésci day of EZ(-;; m‘\&h , 200 ﬁ before me, the undersigned officer,
personally appeared Jim Shaw and James F. Preston, who acknowledge themselves 1o be

‘the Mayor arid Finance Officerof the: ,Ci.ty of Rapid City,-a municipal .p,oxporaﬁon;_::g;xd:;caﬂ-_ e

. “they:as suehiMayoraid Finanoce Officet, being authorized to'do so, executedthe -
- fbregoing instrimént for the purpioses te '
Rapid City by themselves as Mayor and Finance Officer, .

- IN'WITNESS WHEREOF, T hereunto setmy hand and official seal.

-

Dated this 3l day of /0% 4 2005 P
; o { \/‘,,__.

. P . C ".“' . ' . "
._ Notaﬁ:?eﬁ'ﬁﬁ\c' ‘ E Yo
MY Commlisdion Expires: 7’&57/@@

(SEAL)

STATE OF SOUTH DAKOTA)
)8
County of PENNINGTON )

: \ .
On this the u;)f]_ day of ]kg‘gm beny 200 _':f) before me, the undersigned
officer, personally. appeared Carolyn Haddenham and Jim Schweigerdt, who —
acknowledge themselves to be the Mayor and Finance Officer of the City of Box
~ Elder, a municipal corporation, and tat they as such Mayor and Finance Officer,
being authorized to do so, executed the foregoing instrument for the purposes
terein contained by signing the name of the City of Box Elder by themselves as
Mayor and Finance Officer. .
IN WITNESS WHERECF, I herennto set 1y hand and official seal.

N
- Datedhis 99 day of Ppeemihin :{)oi )
’ -,y / / - -~ ’i ’)'3,-’ ;
{’f_/,/ffﬁ//'?’z«am CZ%’ ¢ /&Lé L
' ! SAMANTHA SPEAR ¢ Nortary Pubiic 2N ,
LE NOTARY PUBLIC ‘32 ' My Commission Zxpires: é(ZZ 3{} . ’:/ Lo
| Y0 StateSEFSbuth Dakota ™=




STATE OF SOUTH DAKOTA)
: )S8.

County of PENNINGTON )

Onthisthe /7 dayof Leumer 200 7, before me, the undersigned
officer, persenally appeared Paul I Bradsky, who acknowledged himselfto be Th&
‘Managing Member of Atlantis LEC; a SouthDakoTa limited Tiability ¢ company, ,

- and:that he; as sach Member being authorized sote do, e"e"uted .the foregoin,
21 L instroment for: <theprrposesitherel ; "szgnmb the name e
._'-v.:'c.ongpéi;y by bimselfas MmmgMember o S

In Wlmess Whereof I he"unto set my hand and oﬁicml seal.

Dated this »7 ? dav of ﬂff:ﬂ%/z 200 f

oD

Ngtary Public
My Commlss.lon Exp:res&s e 25 Zoes

" (SEAL)
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