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M FMG. INC. 3700 sturgis Road, Rapid City, South Daketa 57702-0317 605/342-4105

v FAX 605/342-4222
City of Rapid City, Engineering Division February 1, 2005

Attn: Mr. Stacey Titus
300 Sixth Street
Rapid City, SD 57701

Re: 2005 City Wide Utility Trench Compaction Testing Proposal/Contract
Rapid City, South Dakota

Dear Mr, Titus

FMG, Inc. would like to take this opportunity to offer our testing services for the referenced
project. You have requested we provide testing rates for two scenarios. The first scenario
would involve having our testing lab prepare one moisture-density relationship (AASHTO
T-180) on a soil sample that would be delivered to our testing lab the by City’s personnel.
The second scenario would involve having our technician go to a utility job site in Rapid
City to take one density test on the utility trench backfill. Our technician would also oblain a
representative sample of the trench backfill for a laboratory moisture-density relationship
(AASHTO T-180). Our testing proposal is as follows.

Scenario #1
Moisture-Density Relationship, AASHTO T-180 (includes report prep.)
Estimated 57 AASHTO T-180"s @ $140.00/each: $7,980.00

Scenario #2

Our technician would visit the job site to take one density testing on the utility trench
backfill. A sample of the trench backfill would be obtained for a laboratory moisture-density
relationship. The cost includes technician travel time, on-site testing time, on-site sample
collection time, vehicle mileage, one AASHTO T-180, and report preparation.

Estimated 8 site visits @ $250.00/each: $2,000.00

Total Estimate $9,980.00%
*The total estimate is considered a maximum not to exceed amount.

You have requested a turn around time of 24 hours to 36 hours. We will make every effort
to meel your turn around time, but keep in mind that clay-type soils can require substantial
time for drying and preparation if they come into our laboratory in a wet condition.

A contract outlining the scope of services and anticipated fees for the materials testing and
compaction testing services is attached. Please review the attached contract and sign both
copies. Upon signing the contracts, retain one copy for your files and return the other copy
to our office.

We appreciate this opportunity to be of service and frust this information to be sufficient. If
you have any questions or desire any additional information, pleasc don't hesitate to contact

1S,
.MH Enclosures
FMG’s Fehruary 2005 Proposal File

Civil Engineering \ it .
Geotechnical Engineering James J. Trude word'work\2005CieryUtihity TestingContrace.ctr.doc

Materials Testing Laboratory
Land Surveying
Environmental Services
Water Resources

Sincerely,
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PROFESSIONAL SERVICES AGREEMENT
for MATERIALS & FIELD COMACTION TESTING
SERVICES

This AGREEMENT is made this 1* day of February 2005 by and between the City of
Rapid City hereinafter called the Client, and FMG, Inc., 3700 Sturgis Road, Rapid City,
South Dakota, hereinafter called the Consultant.

The Client agrees to employ the Consultant to render professional services as described in
this contract relating to property at the following site hereinafter referred to as ("the site"):

2005 City Wide Utility Trench
Compaction Testing
Rapid City, South Dakota

Tt is agreed that the Consultant shall perform the services and the Client shall make
payment for same in accordance with the terms and conditions set forth mn the attached
Articles and Exhibits which are herewith made a part of this Agreement. The Agreement
between the parties consist of these terms, Exhibits, attached proposals, and other
attachments noted. Together, these elements constitute the entire Agreement superseding
any and all prior negotiations, correspondence, or agreements either written or oral. Any
changes to this Agreement must be mutually agreed to in writing.

IN WITNESS WHEREOF, the parties hereto have made and executed this Agreement (in
duplicate) on the day and year first mentioned above.

CONSULTANT:
FMG, INC.

CLIENT:
City of Rapid City

By: By: %
Title: Title: V(A S
Mayo: Tieasurer
——
Date: Date: *M f; 200 5
February 1, 2005
REVIEWED BY
CITY PROJECT MANAGER: CITY FINANCE OFFICER:
by, Ml I By:
J ~
Title: P"ft’"’ Ecv (Nnrrcex //'H/f]é/"-‘ﬁ Title:
Date: Q“/g/&( Date:
APPROVED AS TO FORM 1
' ORNEY'S OFFICE

2-3-08
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ARTICLE . PROJECT PROVISIONS

A. PROJECT DESCRIPTION

Please refer to cover letter dated February 1, 2005 attached herewith, that is made a part of
this Agreement. We plan to provide materials testing (AASHTO T-180, moisture-density
relationships) and soil compaction testing services for various utility projects within the
city of Rapid City, South Dakota. The total number of moisture-density relationships and
site visits to perform the compaction testing will be determined by the City’s project
manager.

B. SCOPE OF SERVICES AND ESTIMATE OF COSTS

Please refer to cover letter dated February 1, 2005 attached herewith, that is made a part of
this Agreement. We plan to provide materials testing (AASHTO T-180, moisture-density
relationships) and soil compaction testing services for various utility projects within the
city of Rapid City, South Dakota. The total number of moisture-density relationships and
site visils to perform the compaction testing will be determined by the City’s project
manager.

C. COST VARIABILITY

For the engineering services performed by the Consultant under this Agreement, and as full
compensation therefore, and for all expenditures made and all expenses incurred by the
Consultant in connection with the Apreement, except as otherwise expressly provided
herein, subject to and in conformance with all provisions of the Agreement, Client will pay
consultant as follows:

1. For the Engineering Services described in Section B, Client will pay
Consultant in accordance with the provisions of Article II.  Total
compensation, as outlined in the cover letter dated February 1, 2005
attached hereto, will not exceed $9,980.00 without prior written approval of
the Client. The services will be billed on a unit-cost basis. The unit costs
are considered fixed; however, the total will vary depending upon the actual
number of moisture-density relationships and/or site visits requested by the

City’s project manager.

2. For additional services rendered pursuant to Article II, Section 7.0, Client
will pay Consultant on the basis of the unit rates indicated in the attached
cover letter dated February 1, 2005.

D. BILLING RATES

Per FMG, Inc. cover letter, 2005 City Wide Utility Trench Compaction Testing
Proposal/Contract dated February 1, 2005

E. SCHEDULE

These services will be specifically identified on a per project basis that will be
established with the City’s project manager prior to the start of each project.
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ARTICLE II: GENERAL CONDITIONS

SECTION 1.0 STANDARD OF CARE

1.1 Consultant agrees to strive to perform the services set forth in this Agreement m accordance with generally accepted professional
praclices, 1n the same o1 sinular localities, related to the nature of the work accomplished, at the time the setvices are performed
Consultant's services shall not be subject to any express or implied warranties whatsoever.

1.2 Client 1ecognizcs that site characteristics and subsurface conditions may vaiy from those cbserved at locations wheie observations,
bormgs, sutveys, or explorations arc made, and that site conditions may change with time  Chent further recogiizes that even with a
comprehensive sampling and testing program, mplemented with expenenced personnel who function m accordance with a
professional standard of care, there may be fatlure to detect certam conditions  Chient will furmsh to Consultant all reports, data,
studics, plans, specifications, documents and other information deemed necessary by Consultant for performance of the services.
Consultant may rely upon Client provided documents in performing the services but Consultant assuimes no regponsibility or hability
for the accuracy of such documents. Data, interpretations, and recommendations by Consultant will be based solely on information
avatiable 1o Consultant, and Consultant will not be responsible for dden conditions or other parties’ nterpietations or use of the
information developed

SECTION 2.0 SITE ACCESS AND RIGHT OF ENTRY

2.1 Client will grant or obtam free access fo the site for all equipment and personnel necessary for Consultant to perform the work set
forth in this Agreement. Client will noufy any and all posscssors of the project site that Chent has granted Consultant free access t©
the site Consultant wall take 1easenable ptecautions to munumize damage to the site, but 1t 15 understood by Client that, m the normal
course of work, some damage may oceur but m the absence of any written damage agreement, Consultant shall not be hable or
1esponstble for such damage. Any additional costs to facilitale site access will be charged 1o the Chent at the Cost Plus 10%.

SECTION 3.0 TIME
3.1 "The Consultant wall perform the professional services i a timely manner consistent with sound cngineering practices.

SECTION 4.0 DELAYS

4.1 It 15 1ecogmzed that unfoieseen events or circumstances may arise causing delays beyond the contrel of erther the Client or the
Consultant Whenever such detays cceur or are about to ocour, the Consultant shall immedrately nonfy the Client, If such delays are
not the fault of the Consultant and will increase lus cost of performing the services required under this Agreement, the parties hersto
shall enter nto a written agreement deseribing the additional cost and the compensation therefore,

SECTION 5.0 OWNERSHIP OF DOCUMENTS

5.1 Reports, drawings, specifications, field data, laboratory test data, calculations, estimates, and other materials resulting from
Consultant's cfforts me intended solely for purposes of this Agreement; any reuse by Client o1 others for purposes outside of this
Agreement or any [ailure to follow Consultant's 1ecommendations, without Consultant’s written permission, shall be at the user's sole
risk  Client wall furnish such reports, data, studies, plans, specifications, docoments, and other mformation deemed necessaly by
Consultant for proper performance of its services. Consultant may rely upon Chent-provided documents m performung the services
required under this Agreement, however, Consultant assumes no responsibility or liability for thenr accuracy. Client-provided
documents which are prepared, as mstruments of service, shall 1emain Consultant's property and consultant shall retain copynghts to
these materals. Consultant will retain all pertinent tecords relating to services performed for a period of six years following
subrmssion of a report during which period the records will be made available to Client at all reasonable times

SECTION 6.0 SAFETY AND WORK PROGRESS
6.1 "The Consultant will perform professional scrvices in accordance with custom and practice withun the locality and in ne instance 15 to
be responsible for methods of performance of the work, superintendence, sequencing of construction, or safety i or about the jobsite.

SECTION 7.0 CHANGE IN SCOPE
7.1 It 15 recogmized by the parties of this Agreement that unforeseen circumstances may arise during the development and completion of

the project which will dictate changes i the scope of work, the procedures, and the Consultant's fees.

7.2 Consuliant shall dentify the changed conditions which i Consultant's judgment make such modification necessary, and Consultant
and Chient shall promptly and mn good faith enter into modification of the workscope and fees of this agreement to help permat
Congultant to continue to meet Client's needs. If mutually agreed in writing by the Client and the Consultant, the Consultant shall
perform or obtain the services of othets to perform any additional activities decmed necessary for completion of the project.
Additional Services are not included as part of the original proposal and will be paid by the Chent as provided in writing through
subsequent work proposals, at the established tates and fees

7.3 Further, Client agrees to compensate Consultant for any time spent or expenses meunied by Consultant for any legal action with such
compensation to be based upon Consultant’s prevailing fee schedule and expense reimburscment policy
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SECTION 8.0 CHANGE ORDERS
8.1 Whengver thete accuis any changeds) affectmg the scope or nature of the work and the terms and requirements of this Agrecment, the

Consultant shall issue a written supplcmental agieement to be agreed upon by both patties hereto and become a part of this
Agteement  The Supplemental Agicement shafl describe the nature of and the reasons for such change and any change m
compensation to be paid the Consultant by the Client,

SECTION 9.0 INYOICES AND PAYMENT

9.1 The Consultant will subrmt invoices to the Client monthly and/er a final bill upon completion of services. The mvoices will be
prepared in accordance with the apphcable cost items indicated 1n Atticle [ proposal{s), related attachments, and for any Addrtional
Services provided

9.2 If Client objects to all or any portion of any tnvorce, Clhient will so not:fy Consultant in writing within fourteen (14) calendar days of
the invoice date, identsfy the cause of disagreement, and pay when due that partion of the inveice not in dispute The parties will
immediately make every effort to settle the disputed portien of the mvorce In the absence of wiitten notification described above, the
balance as stated on the mvoice will be paid

9.3 Payment 1s due upen presentation of inveice and is past due thirly (30) days from mvoice date. Invoices are delinguent 1if payment
has not been recerved within thnty (30) days from date of mvoice. Client will pay additional charge of one-and-one-half {1.5) pereent
per month (or the maximum percentage allowed by law, whichever 1s lower) ot any delimquent amount, excepting any portien of the
mvorced amount in dispute and resolved 1 favor of Chent Payment thereafter wall fiist be apphed to acot ued mterest and then to the
prineipal unpaid amount All time spent and expenses mcurred (including any attorney's fees) n connection with collection of any
delinguent amount will be paid by Chent to Consultant per Consultant’s current fee schedules, Chent's failure to pay Consultant
within s1xty (60) days may constitute a breach of this Agreement

9.4 Payment to Consultant by Chent 15 1n no instance contmgent upon Client's tecempt of payment from any additienal party including,
but not hnuted to, insurance companies of governmental compensation funds

SECTION 10.0 DISPUTES

10.1 DELETED

SECTION 11.0 RISK ALLOCATION

11.1 DELETED

11.2 DELETED

11.3 The Owner and Client acknowledges that the Consultant 1s a corporation and agrees that any claim made by the Owner or Client

arising out of any act or omussion of any director, officer or employee of the Consultant in the execution or performance of this
agreement, shall be made against the Consultant and not aganst such director, officer or employee.

11.4 DELETED

SECTION 12.0 INSURANCE

12.1 The Consuliant 1epresents and warrants that it and 1ts agents, staff, and subconsultants employed by 1t 1s and are protected by worker's
compensation nsurance and that the Consuitant has such coverage under public liability and property damage insurance policies
which the Consultant deems to be adequate  Certificates for all such policies of insurance shall be prowvided to the Client upon
request 1n writing

SECTEON 13.0 ASSIGNS
13.1 Neither the Client nor the Consultant shall delegate, assign, sublet, or transfer his duties o1 interest 1 this Agreement without the

written consent of the other party

SECTION 14.0 TERMINATION

14.1 This Agrecment may be terminated by cither party upon seven {7} days’ written notice in the event of substantial farlwie by the cther
party to peiform n accordance with the terms hereof. Such termination shall not be effective 1f that substantial failure has been
remedied befote expiration of the period specified n the wiitten notice. [n the event of termination, the Consultant shall be paid for
services performed 1o the lermination notice date plus rcasonable termunation expenses

14.2 In the event of termination, or suspension for more than three (3) months prior to completion of all drawings, specification, repozts
and other mstruments contemplated by this Agreement, the Consultant may complete such analyses and records as are necessary to
compiete his files and may also compiete a report on the services performied to the date of notice of termination or suspension. The
expenses of termnation or suspension shall include all direct costs of the Consultant 1n completing such analyses, records and reports.
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SECTION 15.6 FORCE MAJEURE

15.1

Neither party to this Agieement will be hable 1o the other party for delays in performing the services, not for the duect or indirect cost
resulting from such delays, that may result fiom labor strikes, riots, war, acts of governmental authorities, extraordinary weather
conditions or other natuai catastrophe, or any other cause beyond the reasonable control or contemplation of either party

SECTION 16,0 SEVERABILITY AND SURVIVAL

6.1

Any clement of this Agreement later held to viclate a law shall be deemed void, and all remaining provisions shall continue i force
However, Client and Consultant will n good faith attempt to replace any invahd or unenforceable provision with one that 1s valid and
enforccable, and which comes as close as possible to expressing the intent of the original provision. All terms and conditions of this
Agreement allocating habihty and defining indenmnities between Chent and Consultant shall survive the completion of the services
hereunder and the termination of this Agreement lor any cause

SECTION 17.¢ SITE CONDITIONS

17.1

Client 1§ responsible for accwately delineating the locations of all subterranean structures and utihties  Consultant will take
reasonable precautions to avord known subtenanean stiuctures, and Client watves any claim against Consultant, and agrees to defend,
mdemmily, and hold Consuliant harmless from any claim or liability for injury or loss, meluding costs of legal defense, arising from
damage done 1o subterranean structures and utilsties by Consuitant not identified or accurately located by client In addinon, Client
agrees to compensate Consuitant for any tme spent ar expenses ncurred by Consultant in defense of any such claim, with
compensation to be based upon Consultant's prevailing fee schedule and expense reimbursement policy

SECTION 18.0 DISPOSITION OF SAMPLES AND EQUIPMENT

18.1

18.4

Digposition of non-contammated Samples. No samples of non-contarminated soil and rock will be kept by Consultant longer than
thizty (30) days after submission of the final report unless agreed otherwise. Further storage or transfer of the samples can be made at
the Chent's expense and wittien request.

Should any of these samples be contanunated by hazardous substances, it 15 Client's responsibility to select and arrange for lawful
disposal procedures, that is, procedures which encompass temoving the contaminated samples from Consultant's custody and
transport:ng them to a disposal site Chient 15 advised that, in all cases, prudence and good Judgment should be applied n selecting
and arranging lor lawful disposal procedures

Due to risks to which Consultant 1s exposed, Client agrees to warve any clatm agamst Consultant, and to defend, mdemmfy and hold
Consultant harmiless from any claim or hability for injury or loss, mcluding costs of legal defense, arising fiom Consultant's
contatning, labeling, tiansporting, testing, storing, or other handling of contarmsnated samples. Client also agrees to compensate
Consultant for any time spent and expenses incurred by Consultant in defense of any such claim, with such compensation to be based
upon Consultant's pevailing fee schedule and expense reimbursement policy

Unless Client indicates otherwise within thurty (30) day period referenced above, Client hereby mstructs Consultant to make
arrangements, as Client's agent, for proper transportation and disposal of samples Client hereby agrees to pay all assocated sample
disposal costs borne by Lhe Consultant  Client recognizes and agiees that Congultant 15 acting as a bailec and at no time assumes title
to said wasle

Contaminated Equipment.  All laboiatory and field equpment contaminated in performing our services will be ¢leaned at Chent's
expense  Contammnaled consumables wiil be disposed of and replaced at Client's expense. Equipment (including tools) which cannot
be reasonably decontammated shall become the propetty and 1esponstbriity of Client. All such equipment shall be delivered to Client
or disposed of m a manner sunilar to that indicated for hazardous samples Client agrees to pay the fair maslket value of any such
equipment which cannot reasoniably be decontaminated.

SECTION 190 AQUIFER CONTAMINATION

191

Subsurface sampling may result 1 unaverdable contarnation of certain subsw face arcas, as when a probe or boring devices moves
through a contaminated area, hnking 1t to an aquifer, undeiground stream, or other hydrous body not previously contaminated and
capable of spreading hazardous materials on or off-site Because nothing can be done to elimmate the risk of such an occurrence, and
because subsurface sampling is a necessary aspect of the work which Consultant will perform on Client's behalf, Client waives any
claim against Consultant and agrees 1o defend, mdemnify and hold Consultant harmless from any claim or hability for imury or loss,
includmg costs of legal defense, which may arsc as a result of alleged or actual contarmanation caused by such drilling o1 sampling.
Client further agrces to compensate Consultant for any ume spent or expense incurred by Consultant in defense of any such claim, 1
accordance with Consultant's prevailing fee schedule and expense reunbuisement policy

SECTION 20.0 MONITORING

20.1

If Consultant 15 retained by Client to provide a site representative for the purpose of momtering specific portions of construction work
or othot field activities as set forth in the moposal, then this section applhies. For the specified assignment, Consultant will report
obscrvations and professional opinions to Clent, The Consultant has no right to reject or stop wo k of any agent of the Client Such
rights arc reserved solely for Chent. Furthermore, Consultant does not in any way guaranice the completion or quabty of the
performance of the worlc of ary party retamed by Client to provide field or construction-related services

Consultant will not be respons:ble for and will net have contiel or charge of specific means, methods, techniques, sequences or

procedures of construction or other field activitics selected by any agent or agreement of Client or safety precautions and progiams
incident thereto.
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SECTION 21.0 DISCOVERY OF UNANTICIPATED POLLUTANT RISKS

21.1

21.2

213

If, while performing the services, pollutants arc discovered that pose unanticipated risks, 1t 18 hereby agreed that the scope of se1vice,
schedule, and the estimated moject cost will be 1econsidered and that ts contract shall immediately become subject to renegotiation
or terminatien,

In the event that the Agreement is terminated because of the discovery of pollutants posing unanticipated risks, 1t 15 agreed that
Consultant shall be paid for our total chaiges for labor performed and reimbursable charges ncurred to the date of termination of this
Agiecment, including, if necessary, and additional labor or reimbursable charges incurred in demobilizing

Client also agrees that the discovery of unanticipated hazardous substances may make 1t necessary for Consultant to take 1mmediate
measures o piotect health and safety. Consultant agrees to notify Client as soon as practically possible should unanticipated
hazardous substances or suspected hazardous substances be encountered  Cilent authorizes Consultant to take measures that in
Consultant's sole judgment ave Justified to preserve and protect the health and safety of Consultant’s personmel and the public Chent
agiees to compensale Consultant for the additional cost of working to protect cmployees’ and the public's health and safety.

SECTION 22.0 RESPONSIBILITIES OF TIIE CLIENT

221

222

223

224

The Client shall provide all information m its possessions, custedy, or conhol which relates to the sile, its present and prior uses, or to
activitics at the site which may bear upon the services of the Consultant under thns Agreement, including, but not Inmited to, the

following:

¢ alegal deseription of the site, tncluding boundary lines and a site plan;
+  Iistorical information as to the prior owners and previous structures at the site,
¢ identification of the Jocation of utilities, underground lanks, and other stuctures and the touting thereof at the site, ncluding

available plans of the site,
4 2 description of activities which were conducted at the site at any time by the Client or by any peison or entity which would

1elate to the services provided by the Consultant; and
# dentification, by name, guantity, location, and date, of any release or handling of hazardous or potentially hazardous
substaces.

To the extent required by law, Chent shall promptly 1eport 1egulated conditions, mcluding, without imitations, the discovery of
releases of hazardous substances, at the site to the appropriate public author:ties 1n accordance with applicable Taw

The scivices, information, and other data 1equired by ttus Atticle to be furnished by the Client shall be at the Client's expense, and the
Consultant may tely upon all date furnished by the Client, and the accwacy and completeness thereof

Client shall be respensible for obtaming all local, state, or federal permuts for Consultant's performance of this Agreement on the site.
Client further agrees to notify and repott to all appropriate federal, state or local authorities all information as required by law
regarding Consultant's performance of this Agreement and work on site

SECTION 23.9 SERVICES EXCLUDED BY THE CONSULTANT

231

23.2

23.3

23.4

235

Services not cxpressly set forth in wnting m the origmal proposal(s) or Additional Services and/or listed m the Exlubits or
attachments 1o thig Agreement aie excluded from the scope of the Consuitant's services, and the Consultant assumes no duty to the
Chient to perform such services.

The services to be performed by the Consultant shall not wclude an analysis or determination by the Consultant as to whether the
Client 1s in compliance with federal, state, or local laws, statutes, ordinances, regulations, or safety laws and regulations

The Consultant's services shall not mnclude duectly or indivectly storing, artanging for or actually transperting, disposing, treating or
monitoring hazardous matenal, hazardous wastcs o1 hazardous oils.

The Consultants services shall not mclude an mdependent analysis of work conducted and mformation provided by independent
labotatories or other independent contracions retained by the Consultant in connection with the Consultant's services provided to the

Client

Unless specifically indicated, the Consultant's services exclude testing for the presence of asbestos, lead, polyshlorinated biphenyls
(PCBs), radon gas, or any airborne pollutants.

SECTION 24.0 GOVERNING LAW

24,1

24.2

24.3

The law of the State of South Dakota will govern the validity of the Agreement terms, their interpretation and performance.
This Agreement 15 binding upon the paities, their heirs, successors and assigns

The partics have read the foregeing, understand completely the terms and condutions, and willingly enter into this Agreement
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