STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

) ss
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT
STANFORD ADELSTEIN, and ) Civil No. 01-776
FLORMANN STREET PRESERVATION )
GROUP, LLC, )
)
Plaintiffs, )
' )
vs. ) AMENDED COMPLAINT

)
ROBERT E. MOORE, )
)
Defendant. )

Comes now the above-named Plaintiffs, by and through their undersigned legal counsel,
and for their Complaint against the above-named Defendant, hereby state and allege as follows:
1.
That the Plaintiff, Stanford Adelstein, is a citizen and resident of Pennington County,
South Dakota.
2.
That Plaintiff, Flormann Street Preservation Group, LLC, is a limited liability company
duly formed, organized, and certified pursuant to the laws of the state of South Dakota.
3.
That the Defendant is, and at all times material was, the fee owner of the real estate

described as follows:

Lot 15, Kepp Heights No. 3 Subdivision, Rapid City, Pennington
County, South Dakota.




4

That in 1998 the Defendant and the City of Rapid City, South Dakota, (hereinafter
referred to as “City””) began negotiating the terms of an agreement under which Defendant would
sell a total of approximately 52.5 acres of real estate along Skyline Drive to the City. On
December 16, 1999, the Defendant and the City entered into a written agreement under which the
Defendant agreed to sell said property for a total purchase price of $868,000.00. A true and
correct copy of this agreement is attached at Exhibit A and incorporated herein by this reference.

5.

That pursuant to the terms of Exhibit A, Defendant agreed to sell 37.5 acres and agreed to
grant a two-year option to purchase an additional 15 acres. In turn, the City agreed to pay
Defendant $600,000 for the first 37.5 acres which would be deeded to the City at closing. In
addition, the parties agreed that the purchase price of the property under the option would be
$268,000.00 and that the City would rezone the option property to Limited Development
Residential (“LDR").

6.

That on or about J une' S,éOOO, and in furtherance of their previous understanding as
outlined in Exhibit A, the béfendant and the City of Rapid City entered into a written Contract
for Deed on the 37.5 acres at a price of $600,000.00. A true and accurate copy of said contract
for deed is attached hereto as Exhibit B and incorporated herein by this reference.

7.
That on June 19, 2000, the Defendant signed a written option agreement under which he

agreed to grant a two-year option to purchase the remaining 15 acres for the total purchase price

Page 2




of $268,000.00 to a “private group” to be formed by Plaintiff Adelstein for the express purpose
of purchasing and owning said real property. See Exhibit C. By its terms, said option ran for
two years from the date of closing under the Contract for Deed at Exhibit B.

8.

Prior to the exe.clution of Exhibit C, Plaintiff Adelstein intended to resist Defendant’s
efforts to rézone his property on Skyline Drive and intended to appear before the City Counsel to
register his objection and resistance. However, based upon the promises made in Exhibit C,
Plaintiff Adelstein agreed not to, and did not, resist said rezoning efforts and the Defendant’s
property was thereafter rezoned without objection.

9.

That following tl'me execution of Exhibit C and the Defendant’s promises and
representations made therein, Plaintiff Adelstein formed Plaintiff Flormann Street Preservation
Group, LLC, for the express purpose of acquiring, owning, managing, and preserving the realty
to be acquired from the Defendant. Once formed, Defendant began raising monies through
donations and otherwise for the purpose of funding the option to purchase granted by the

Defendant.

10.

That Plaintiffs performed all conditions precedent required of them under the

agreement(s) with the Defendant.
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11.

N

XS

That on or about March 21, 2001, Defendant uneqﬁiroally repudiated his agreement
under Exhibit C and demanded substantial additional consideration before he would honor the
opﬁon agreement.

cormNT TWN- DECLARATORY RELIEF
12.
Plaintiffs incorporate Paragraphs 1-11 as if fully set forth in this Count Three.
13.

That since Defendant has repudiated his agreement with Plaintiffs and has denied the
legal validity of the option to purchase which was granted as set forth above, a legally justicable
issue exists as to the validity and effect of said agreement and option to purchase Defendant’s
real property.

14.

Tl}at Plaintiffs seek this Court’s judgment declaring that the aforesaid option to purchase
which was granted by the Defendant under Exhibit C (and Exhibit A by reference) constitutes a
legally biﬁding option under the laws of the state of South Dakota and that Defendant is bound

by the terms of the same.

COUNT TWO: QUASI CONTRACT/ESTOPPEL

15.

Plaintiffs incorporate Paragraphs 1-14 as if fully set forth in this Count One.
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16.

[
Loty

That Defendant made promises and representations that he would grant an option to

purchase real estate to Plaintiffs and intended that Plaintiff Adelstein would rely upon such

representations and promises.

17. - .

That Plaintiff Adelstein reasonably and detrimentally relied upon the representations and
promises made by the Defendant and Defendant has accepted the benefit flowing from Plaintiff
Adelstein’s agreement not to resist Defendant’s rezoning efforts.

18.

That as a result of the foregoing, the Defendant should be estopped from denying the
validity and existence of the agreement and promises he made and should be bound by the terms
of the same including the right of Plaintiff Adelstein to exercise the option granted by the
Defendant and/or to assign such interest to Plaintiff Flormann Preservation Group, LLC, which
was formed for the purpose of exercising the same.

WHEREFORE, Plaintiff respectfully demands Judgment as follows:

(1) For this Court’s Judgment and Decree under Counts One and Two of this
Complaint declaring that the agreeﬁent(s) signed by Defendant constitute a valid and binding
option to purchase real estate;

2 That Plaintiff be awarded its costs, disbursements, and reasonable

attorneys’ fees as may be allowed by law; and

3) For such other relief as the Court deems just and appropriate.
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Dated this G 7 day of April, 2002.

BANKS, JOHNSON, COLBATH, SUMNER,
& KAPPEL

{
\

Barton R. Banks \/‘\—)
P.O. Box 9007

Rapid City, SD 57709-9007
(605) 341-2400

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a copy of the foregoing "Amended
Complaint” upon the person herein next designated, on the date below shown, by depositing a
copy thereof in the United States mail at Rapid City, South Dakota, first class postage pr.epaid
thereon, in an envelope addressed as follows, to-wit:

James L. Jefiries
816 6th Street
Rapid City, SD 57701
which address is the last address of the above-named person known to the subscriber.
27

Dated this day of April, 2002.

BANKS, JOHNSON, COLBATH,
SUMNER & KAPPELMAN (

Barton R. BMttorne s forPlaintiffs
Stanford Adelstein Flormann Street
P. O. ADDRESS: Preservation Group, LLC

P. 0. Box 9007
Rapid City, SD 57709-9007
(605) 341-2400
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EXHIBIT A



$868,000 is the total purchase price for all of Bob Moore’s land on Skyline Drive.

" Bob will be paid $600,000 now for appox 37.5 acres.

Bob will be paid $268,000 for the additional appox. 15 acres, which will be held by Bob
Moore for two years from the time of closing on the 37.5 acres. Bob Moore will pay all
taxes due during the two years, with that amount reimbursed to him when the option is
executed. This land will be rezoned to LDR following closing on the 37.5 acres.

Bob will agree to pay his portion of the Flormann Street connection to Skyline Drive.
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EXHIBIT B




RESTRICTIVE COVENANTS

d, ROBERT E. MOORE and the CITY OF RAPID CITY, a municipal

The undersigne
ves, their successors in interest and assigns, covenant and agree as

corporation, for themsel
follows:

Recitals

WHEREAS, conternporaneously with the execution of these Restrictive Covenants, Robert
E. Moore, as seller, and the City of Rapid City, as buyer, have entered into a Contract for Deed
“of even date herewith whereby Robert E. Moore has agreed to sell and the City of Rapid City has
agreed to purchase, on the terms and conditions therein conrained, the following described real

property:

Lot 14R, as shown on the plat filed in Plat Book 235, Page 74; and
Lot 16R and Lot 17, as shown on the plat filed in Plat Book 23,
Page 86; all in Kepp Heighits Subdi\/ision No. 3 in the City of Rapid
City, Penningron County, South Dakota;

and

WHEREAS, the City of Rapid City has purchased the above described property ior the
specific purpose of maintaining and preserving said property as an open space for public use and

for no other use; and

WHEREAS, the City of Rapid City intends to reconvey the described property to a non-
o which will own, hold, maintain and preserve the described property as opell

profit corporatio
ed for any other purpose, the

space for public use. and in.the event the property will be us
described property shall revert to the City of Rapid City; and

WHEREAS, the purpose of these restrictions aré to ensure the use of the described
property as open space for public and to prevent the use of the described property for residential
or commercial development, or any other use inconsistent with'its intended use as an open space

for public use; and

WHEREAS, these Restrictive Covenants are intended 10 ensure thar the parties hereto, for
their parts and their successors and assigns, will forever faithfully observe and perform the
restrictions, covenants and conditions herein set forth, and further to provide a means, at law or
in equity, by which these Restrictive Covenants may be enforced;



Agreement

NOW, THEREFORE, the parties hereto, for themselves, their successors and assigns,

agree as follows:

1. Open Soace for Public Use. The property herein described shall be used and
enjoyed and is héreby dedicated for public use as open space and no other use shall be permitted.
Public use shall include, among other things, the following: nature and environmental interpretive
facilities for public education and information, public recreation uses, and other public uses nat
inconsistent with the preservation purposes for'which this property is being acquired by the City

of Rapid City.

2 Restriction on Residential or Commercial Structures. No residential dwelling,

e

commercial building or structure (except as specifically permitted by Section 3 below), or
ommercial advertsing billboard, sign or display shall be constructed or located upon the

c
described property.

3. Permitted Improvements. Structures and improvements for public education and
\nformacion or environmental facilities for recreational use compatible with the public use of the
property as open space and which shall not detract from natural surroundings, environmental and
historical significance of the setting shall be permitted on the property, provided any such
structure, improvements or facilities are public in character and shall otherwise comply with the
covenants and restrictions herein contained. All permitted structures shall be of a color and
constructed of marterials compatible with the nawral eavironment. The maximum height of all
permitted structures located within 200 fest of the right-ot-way established in Section 8 below shall
not excead 16 feet as measured on the wall located closest to Skyline Drive.

4. Access. Access o individual lots shall be provided from smaller local streets and
r

cul-de-sacs, rather than Skyline Drive.

On-Site Seotic Svstems. No on-site septic systems shall be permitted.

5.

6. Fire Resistive Construction Requirements. All structures as may be permitted on
the property shall comply with the Fire Resistive Construction Requirements, attached as
Exhibit A.

7. Fuel Management Plan. The property shall be beld, managed and maintained in

accordance with the Fuel Management Requirements, attached hereto as Exhibit B.

3. Minimum Richt-of-Way. A right-of-way 80 feet in width (40 feet on either side
ine of Skyline Drive) shall be established along both sides of Skyline Drive.

of the centerl



9. Setbacks. A minimum setback of 100 feet from Skyline Drive for all permitted

structures is hereby established.

10. View Protection Fasements. View protection easements shall be retained at the
locations identified on the attached Exhibit C.

11. Duration. These Restrictive Covenants are intended to last the maximum length
of time as may be permitted by law, and at the end of any maximum term as may be permitted by
law, if any, these restrictive covenants shall automatically renew and be extended for an additional
maximum term as may be permitted by law uniess the City of Rapid City, by resolution of its duly
authorized governmental body, amends or modifies the same by written instrument as may be
permitted pursuant to paragraph 14, below, and filed for record with the Pennington County

Register of Deeds.

12 Effect of Pardal Invalidity. Itis expressly declared that if any covenant, condition

or restriction herein set forth is invalid or void, such invalidity or voidness shall in no way affect

any other covenant, condition or restriction.

13. Effect of Waiver. Each and all of the covenants, conditions and restrictions
contained nerein shall be deemed as continuing and any failure or delay in enforcing the same cn
any occasion or repeated occasions shall not impair or affect the covenants, conditions and
restrictions so far as any fugure or other breach is concerned. It is understood and agreed that no
waiver of any breach of any of the covenants, conditions and restrictions herein contained shall
ve consirued to be a waiver of any other breach of the same, or other covenants, condiiions or
restrictions; nor shall failure to enforce any one of such restrictions, sither by forfeiture or other-

wise, be construed as a waiver of any other restriction or concition.

ara

14. Modification. The conditions, covenants anc rsirictions herein creatsd and
established may be amended or modified by duly adopted resolution of the governing body of the
City of Rapid City and filed for record with the Penningron County Register of Deads: provided,
however, that any such amendment or modification shall not be inconsistent with the perpetual use

of the property as an open space for public use.

15. Enforcement. The conditions, covenants and restrictions herein created and
established may be enforced by an appropriate action at law or in equity against the person or
persons violating or threatening to violate the same to restrain a violation or a threatened violation
and/or to recover damages, which action shall be brought in the name of or for the use of the City
of Rapid City, by the City of Rapid City, or any other person, corporation or entity specifically
authorized by resolution of the governing body of the City of Rapid City to commence and
prosecute such action for or on behalf of the City of Rapid City.




16.  Prior Covenants Superseded. These Restrictive Covenants shall operaie to
terminate, replace and supercede in all respects the Declaration of Restrictions and Covenants to
Run With the Land, dated April 30, 1993, and recorded May 20, 1993, in Book 50, Page 198, of
the Miscellaneous Records in the office of the Pennington County Register of Deeds.

17. Binding Effect. These Restrictive Covenants shaﬂ be deemed to be covenants

ng with the land herein described and shall be binding upon the parties hereto, their

runni
ng or holding any interest whatsoever in and to the

successors and assigns, and any party havi
described property.

DATED: @ o, S , 2000.
/
SELLER: BUYER:
CITY OF RAPID CITY, a municipal
/ ' corpesation
: ~ /a(ﬂQ./ By <\///\4\.,‘747‘Ak__.\/
ROBERT E. MOORE Mayor
ATTEST:

e
7 , 7 /
(Llee o T e’
City Auditor/Finance Officer

S



State of South Dakota, )

) ss.
County of Pennington. )
ON THIS DAY, JZ//& /6 , 2000, before .me, the undersigned officer,

personally appeared ROBERT E. MOORE, known to me (o be the person whose name is
subscribed to the within instrument and acknowledged to me that he executed the same for the

purposes therein contained.

IN WITNESS WHEREOF, I have heteunto set my hand and official seal.

d/l‘( \/L7‘Zféfh/t/\/\‘

Noréry Public /7

(SEAL)
My Comm. Expires: 7°3-KC0 2,
State of South Dakorta, )
) ss.
County of Pennington. )
ON THIS DAY, ,U,w.j/ . 2000, before me, the undersigned officer, personally

appeared Jim Shaw, who aCknowledged himself to be Mayor of the CITY OF RAPID CITY, a
municipal corporation, and that he, as such Mayor, being authorized to do so, axecuted the
foregoing instrument for the purposes theresin contained, by signing the name of the CITY OF

RAPID CITY by himself as Mayor.
IN WITNESS WHEREOF, [ hereunto set my hand and orficial seal.

s B )
\ ZL{ <72\§/M/,L-/

(SEAL) Ndtary Publit”
My Comm. Expires: JFped R

w



State of South Dakota, )
) ss.

County of Pennington. )

ON THI ;)%Y,/ F 5 , 2000, before me;dgl}glundersigned officer, personally
appeared Jasded & J4%ho acknowledged himself to bé,City Auditor/Finance Officer of the
CITY OF RAPID CITY, a municipal corporation, and that he, as such City Auditor/Finance

Officer, being authorized to do so, executed the foregoing instrument for the purposes therein
contained, by signing the name of the CITY OF RAPID CITY by himself as City Auditor/

Finance Officer.

IN WITNESS WHEREOF, I hereunto _séc my hand and official seal.

S
Notdry- Public / 4
My Comm. Expires: 43@;7&7,2

(SEAL)

rap-city\mooretdocires.covl

Prepared By: Curtis S. Jensen
DEMERSSEMAN JENSEN. LLP
Address: 516 5th St., PO Box 1820
-~ Rapid City, SD 57709-1820
Telephone: (605) 342-2814
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State of South Dakota, )
' ) sS.

County of Pennington. )

ON THIS DAY, ( /s /4, 2000, before me, the undersigned officer, personally
appeared James F. Prestorf, who acknowledged himself to be City Auditor/Finance Officer of the
CITY OF RAPID CITY, a municipal corporation, and that he, as such City Auditor/Finance
Officer, being authorized to do so, executed the foregoing instrument for the purposes therein
contained, by signing the name of the CITY OF RAPID CITY by himself as City Auditor/

Finance Officer.

IN WITNESS WHEREOQOF, I hereunto set my hand and official seal.

O.ﬁ ) /—72/?,\%4/:&,
(SEAL) Notdfy Public 7 )
"My Comm. Expires: & -5 202

rap-city\moora\docistetd

! Prepared By: Curtis S. Jensen

( DEMERSSEMAN JENSEN, LLP
Address: 516 3th St., PO Box 1820

j Rapid City, SD 57709-1820

j Telephore: (603) 342-281+




RATIFICATION OF AGREEMENT

I, Bob Moore, of Rapid City, Pennington County, South Dakota, in consideration
of a guarantee of a letter of credit, located at Dacotah Bank, of Stanford M. Adelstein.
hereby reaffirm my agreement wherein the City of Rapid City will pay $600,000 for ’

. approximately 37.5 acres, and a private group will have two (2)years to raise and pay an
amount of $268,000 for an additional approximate 15 acres, currently -held by me.

Dated this/ i day of June 2000. - .
/ :

Bob Moore -

WITNESS:

Stanfofd M. Adelstein

M/}/m__._.;\

Kati J. Jemkin

J




- CONTRACT FOR DEED

1. PARTIES. The parties to this Contract for Deed (hereafter called “Contract”) are
ROBERT E. MOORE, of 2019 Selkirk Place, Rapid City, South Dakota 57702 (hereafter called
“Seller”), and CITY OF RAPID CITY, a municipal corporation, of 300 Sixth Street, Rapid City,

South Dakota 57701, or its assigns (hereafier called “Buyver™).

2 PURPOSE. The purpose of this Contract is to fix the terms and conditions under

oy

which Seller agrees to sell and Buyer agrees o buy the property described in Part 3 hereof.

3. PROPERTY. The parties agree and understand that the property to be covered by
this Contract is certain real estate along Sky'ine Drive in Rapid City, South Dakota, consisting of
37.43 acres, more or less, and more particuiarly described as follows:

Lot 14R, as shown on the plat tiled in Plat Book 25, Page 74; and
Lot 16R and Lot 17, as shown on the plat filed in Plat Book 25.
Page 86; all in Kepp Heights Subdivision No. 3 in the City or Rapid

City, Pennington County, South Dakota.

4. PURCHASE PRICE. Asconsideration for the property descrited in Part 3 hereof,

Buyer agrees to pay to Seller the sum of Six Hundred Thousand Dollars (5600,000), payable as

follows:

EW An initial down payment of Three Hundred Twenty Thousand Dollars
(8320,000) on the closing date as set forth in Part 8 below.

B. The remaining balance of Two Hundred Eighty Thousand Dollars
($280,000) shall be payable, without interest, in the following installments:
(1) The sum of Ninety Thousand Dollars ($90,000) on or before
November 1, 2000;
(2) ~ The sum of Ninety-five Thousand Dollars (395,000) on or before

November 1, 2001; and




3) The sum of Ninety-five Thousand Dollars ($95,000) on or before
November 1, 2002. ' : .

Buyer reserves the right to prepay all or any portion-of the installment payments
due under Part [V B, above, without penalty, premium or fee.

S,

5. ° ESCROW AND PLACE OF PAYMENT. Upon execution of this Contract, the
parties agree to establish an escrow account at Old West Escrow, Rapid Citv, South Dakota, the
initial expenses of which shall be divided equall';y berween Buyer and Seller, with all subsequent

expenses being the obligation of Seller. Buyer agrees to make all deferred payments required to

the escrow agent for the account of Seller.

Upon the execution of this Contract, Se.‘zier agrees to deposit with the escrow agent
a good and sufficient Warranty Dezd and accompapying Certificate of Real Estate Value to the real
. estate described in Part 3 hereof and the original of this Contract for Deed. Said documents shall

be retained by the escrow agent pending complete perzrormance of all of the terms. covenants and

conditions of this Contract to be performed by Buyer. When the last payment called for under

this Conrract is made, the escrow agent is authorized and directed to deliver the evidence of title
This sale is exempt from transfer fee pursuant to SDCL 43-4-22(2).

and deed to Buyer.

6. TITLE. Seller warrant that he has good and merchantable title to all of the

property in Part 3 hereof, according to the title standards adopted by the State Bar of South

Dakota, subject to the following:
Al Current taxes not delinquent;

B. Restrictions, covenants, easements, rights-of-way and mineral reservations

of record as of the date of this Contract; and

C. Existing zoning ordinances.



Seller wafrants that, upon complete performaﬁce of all the terms, covenants and
conditions of this Contract to be performed by Buyer, Seller will be possessed of merchantable
title to the property deséribed in Part 3 hereof, according to the title standards adopted by the State
Baf of South Dakota, and w;'tll conve-y such title to Buyer at such time.

Upon execution of this Contract Seller agrees to deliver to Buyer a title insurance
policy showing good and merchantable title ‘EOVEIIIC real estate described in Part 3 hereof in Seller.
In the event the title insurance policy shows otﬁ;zr encumbrances or defects in title, Seller shall
then have a reasonable time to cure éuch encumbrances and derects within the limitations of this
Contract.

7. TAXES. Seller warrants that all real estate taxes and other real sstate assessments
which constitute a lien against the property described in Part 3 hereof assessed for the year 1999
and prior years have been paid. The 2000 taxes and assessments shail be prorated (based upon
the 1999 levy) between Seller and Buyer up to-the closing datz. Buyer shall pay all real estate
taxes, assessments, impositions, levies and liens filed upon the premises from the closing date

forward before the same shall become delinquent.

8. CLOSING AND POSSESSION. Closing shail take place on ,

2000, at the offices of First American Title Company of South Dakota, Rapid City, South Dakota.
The closing fee of the title company shall be divided equally between the parties. The parties
agree that Buyer may assume possession of the property described in Part 3 hereof on the closing

date.

9. EXTENSION OF FLORMAN STREET. Asadditional consideration for payment

of the purchase price set forth in Part 4 hereof, Seller agrees to proceed, at Seller’s expense, to




construct an extension of Florman Street to Skyline Drive at the location shown on the attached
Exhibit A: howaver, such extension shall not include sewer and water. Seller’s construction of
Florman Street to connécr with Skyline Drive shall be in accordance with the City Street Criteria
Manual. Such construction shall be completed on or before August 1, 2001. In the event such
construction is not completed by August 1, 2001, then Buyer may withhold all further installment
| payments which would otherwise be due Seller under Part 4 B hereof until such time as the
extension of Florman Street has been completed as herein provided. Upon completion of the
construction of Florman Street in accordance herewith, any withheld payments shall be released
to Seller and Seller shall have no claim against Buyer ior inierest payments or other loss or
(ﬁamage by reason of such withholding of payment.

10. INSURANCE. Buyer agrees to keep in forcs a policy of public liability insurance
covering injury 1o persons or property on or about the described premises and naming Seller as
an additional insured, with coverage limits of ar least $1,000,000 for bodily injury or death and
$500.600 for prOp‘erEy damage.

11. USE OF PROPERTY. The parties understand and acknowledge that Buyer is

purchasing the described property for the specific purpose of reconveying the property (o a non-
profit foundation which will own, operate, maintain and preserve the property for public use and
public open space in perpetuity. The parties agree that, pending complete performa;nce of this
Contract by Buyer, no development or improvements will be made on the described property by

Buyer or its assignees without Seller’s approval.

12. MECHANIC’S LIENS. Buyer agrees that if any mechanic’s liens are filed, they

will be discharged within ninety (90) days after Buyer has notice of said filing or Buyer will pay

s



an amount equal to the sum or sums into Court, said amounts to remain until settlement of the
disputes. The parties agree that a'violation of the provisions of this part shall constitute a default
hereunder.

13. TIME. The parties agree that time is of the essence of this Contract.

14. HOLD HARMIESS. Buyer agrees to hold Seller harmless from any liability of

any kind or character arising out of the use and occupation of the property described in Part 3
hereof by Buyer or its assigns, or anyone claiming under it, to which Seller is made a party, and
which arises out of the use and occupation of the property described in Part 3 hereof by Buyer or

its assigns.

15. RESTRICTIVE COVENANTS. Contemporaneous with the sxecution of this

Conrract. Seller shall join Buyer in the execution and recording of such restrictive land covenants
as in the opinion of Buyer are necessary 1o assure to Buver that the described sroperty shall not
be developed for éommercial or residential purposes and that the described property shall be
preserved as open space for public use in perpetuity. The restrictive covenants shall run with the
land and shall be binding upon the parties hereto and all subsequent parties that may hereafter in
the future acquire any interest in and to the described property.

16. CONSENT TO ASSIGNMENT. Seller acknowledges that foilowing execution

of this Contract, Buyer intends to reconvey the described property and all interest of Buyer therein
to such nonprofit organizations as Buyer determines are best suited to maintain and preserve
Buyer’s intended use of the property as open space for public use in perpetuity. Seller hereby
consents to such assignment, transfer or conveyance and any subsequent assignment, transter 6r

conveyance for the same or similar purposes. Notwithstanding such assignment, Buyer shall

($1]



remain responsible to Seller for all payments due Seller under paragraph 4 hereof. Buyer shall
require any assignee to maintain insurance naming both Buyer and Seller as additional insureds
in gccordanoe with the provisions of paragraph 10 herzof.

17. DEFAULT. In the case of the failure of Buyer to make payments of principal or
interest as provided herein or in the case of a default of any éther term or condition of this
contract, then the whole of said payments and'inrerest shall, at the election of Seller, become
immediately due and payable and this contract shall, at the option of Seller, be forfeited and
determined by giving Buyer ninety (90) days notice in wriﬁing of the intention of Seller to cancel
and determine this contract and the time and place, wien and where, payment can be made by
Buyer. The parties agree that Buyer may cure the default at any time during the ninety (90) day
notice period and continue to make pavments as hereinabove provided.

[t is mutually understood and agreed by and between the parties to this contract that
ninety (90) days is a reasonable and sufficient notice to be given to Buyer in case of its failure to
perform any of the covenants on its part hereby made and entered into and shall be sufficient o
cancel all obligations hereunto on the part of Seiler and fully reinvest Seller with all right. title and
interest in all improvements on the premises whatsoever and payments made under the terms of
this Contract shall be retained by Seller in full satisfac_tion and in liquidation of all damages by
them sustained, and Seller shall have the right to reenter and take possession of the premises.
Additionally, Seller shall have all other rights allowed sellers under the laws of the State of Sou;h
Dakota, specifically including the right to bring suit for payment of the balance of the purchase

price, together with interest on the delinquent unpaid balance at the rate of 10% per annum.

)Y



The parties agree that actual monetary damages that may be incurred by Seller in
the event of default by Buyer are very difficult if not impassible to ascertain. Therefore, it is
spgciﬁcally agreed that in the event of default and in the event such default remains uncured for
ninety (90) days and Seller elects to accelerate the contract balance and seek to retake possession
of the premises by action or Self—help, all payments therefore made by Buyer or on behalf of Buyer

-to Seller may be retained as liquidated damages. The parties have consciously attempted to fix fair
compensation in the event Buyer’s uncured default. The parties agree that their agreement for
compensation as set forth herein bears a reasonable relation o probable damagss and is not
disproportionate to any actual damages reasonably o be anticizated.

Buyer shall be responsible for all of Seller’s ‘rzasonable attorney fees, cost and
expenses related to the giving of notice of default and all other formal actions which are proper
and justified as a result of Buyer’s default. Seller may recover the same from Buyer by separate
action.

In the event Seller deems it mecessary to initiate a proper action for speciric
performance or strict foreclosure, or any other proper action to compel Buyer's pertormance or
protect Seller’s rights, the parties hereby agree that the precise terms of this Contract shall prévail
and there shall be no adjustments made by the Court, whether iz equity or otherwise, contrary to
the express provisibns of th.-is Contract for Deed. Both parties 2xpressly agree that this Contract
is equitable in all respects.

Failure of Seller to give notice of default or to strictly enforce these default

provisions shall not be deemed a waiver of Seller’s right to enforce these default provisions against

Buyer.




18. NOTICES. The parties agree that any notices required or permitted hereunder
shall be effective when deposited in the United States mail, certified mail, postage prepaid, return
receipt requested, addressed to the parties to receive such notices at the following addresses:

Seller: Robert E Moore
2019 Selkirk Place
Rapid City SD 57702

Buyer: City of Rapid City
300 Sixth Street
Rapid City SD 57701

19.  BINDING ON HEIRS. SUCCESSORS. ETC. The parties agree that this

Contract is binding upon them, their heirs, successors, administrators, executors and assigns.

20. RECORDATION. The parties agree that either this instrument or a Short Form

Contract for Deed may be recorded in the office of the Register of Dezds of Pennington County,

South Dakora.

21. INTEGRATION. The parties agree that this writing represents the entire agree-

ment berween them and that there are no other oral or collateral agresments or understandings of

any kind or character except those contained herein.

-~ _
DATED: { i, O , 2000.
SELLER: BUYER:
5 CITY OF RAPID CITY, a municipal
corperation
/4 JZ/C/\/\L/’ w/ By Q/M\ﬁ%\—‘_,___)

ROBERT E. MOORE : ' Mayor
ATTEST:
Ve P v
{ . /{3/5 ,,/;;_,,Ziﬁé;@zé’/

City Auditor/Finance Officer



State of South Dakota, )

) ss.
County of Pennington. )
ON THIS DAY, ;ﬁne/ /Y , 2000, before me, the undersigned officer,

personally appeared ROBERT E. MOORE, known to me to be the person whose name is
subscribed to the within instrument and acknowledged to me that he executed the same for the

purposes therein contained.

IN WITNESS WHEREOF,_ I have hereunto set my hand and official seal.

C?fﬂ \."%j//q/l A
(SEAL) : Notary Public/
My Comm. Expires: G-2- 0002

State of South Dakota, )
) ss.
County of Pennington. )

ON THIS DAY, ////// e S .2000, before me, the undersigned officer, personally
appeared Jim Shaw, who 4cknowledged himself to be Mayor of the CITY OF RAPID CITY, a
municipal corporation, and that he, as such Mayor, being authorized to do so, executed the
foregoing instrument for the purposes therein contained, by signing the name of the CITY OF

RAPID CITY by himself as Mayor.

IN WITNESS WHEREOF, [ hersunto set my hand and official seal.

o A

(SEAL) : %ocary Pabli
My Comm. Explres. 75004 A~




- State of South Dakota, )

County of Pennington. )

ON /] /];A¥ <4L/rtt 5 , 2000, before me, thjg: undersigned officer, personally
appeared °E 0 acknowledced himself to be,,(fuy Auditor/Finance Officer of the

CITY OF RAPID CITY a municipal corporation, and that he, as such City Auditor/Finance
Officer, being authorized to do so, executed the foregoing instrument for the purposes therein
contained, by signing the name of the CITY OF RAPID CITY by himself as City Auditor/

Finance Officer.

IN WITNESS WHEREOF, | hereunto set my hand and official seal.

/f;[ XZV}’\/‘/\..
(SEAL) \Jzarv Publi¢ ~
My Comm. Expires: &~ 57002

\rap-city\mooretdocictd
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SHORT FORM CONTRACT FOR DEED '

PARTIES: The parties o this Contract for Deed (hersafier called “Contract”) are
ROBERT E. MOORE, of 1240 Jackson Boulevard, Rapid City, South Dakota 57702 (hereafter
called “Seller”), and CITY OF RAPID CITY, a municipal corporation, of 300 Sixth Street,

Rapid City, South Dakota 57701, or its assigns (hereafter called “Buyer”).

THE CONTRACT: For One Dollar (§1) and other good and valuable consideration, and

in consideration of the payments stipulated to be made in the Contract for Deed dated ;éz (L7000
2000, and in consideration of the mutual and reciprocal covenants between the parties therein,

Seller has agreed to sell and Buyer has agreed to buy all of the following described real estate
situated in Pennington County, South Dakota:

Lot 14R, as shown on the plat filed in Plat Book 25, Page 74; and
Lot 16R and Lot 17, as shown on the plat filed in Plat Book 25,
Page 86; all in Kepp Helights Subdivision No. 3 in the City of Rapid
City, Penningron County, South Dakota.

All the terms and conditions of the contract for sale of the above described real esiate are

- . ~ 3 - s -
set forth in the Contract for Deed entered into on _June 5, 2000, berween the parues hereto

and each of the parties has a true and COTTeCt copy thereof, and said Contract for Deed is
incorporated herein by reference.

Because of the lengthy nature of said Contract for Deed, both parties hereby agree to
" record this Short Form Contract for Deed rather than the full length Contract for Deed.

up
DATED: ( Jypes, 5, 2000,
7
SELLER: ' BUYER:

CITY OF RAPID CITY, a municipal

g cor ()):aéterr

ROBERT E. MOORE Mayor

ATT;?’ yj\ /

s

= e lor

City Auditor/Finance Cfficer




State of South Dakota, )

) ss.
County of Pennington. )
ON THIS DAY, éw;j 20 , 2000, before me, the undersii!'ned officer,

personally appeared ROBERT E. MOORE, known to me to be the person whose name is
subscribed to the within instrument and acknowledged to me that he executed the same for the

purposes therein contained.

IN WITNESS WHEREOF, I have hereunto set my hand and official seal.

e

(SEAL.. . T 0 Notary“Public
L — My Comm. Expires:& L R

RN el 6 ctroon

PR TRVENENEER . T

State of South Dakota, )

) SS.
County of Pennington. )

ON THIS DAY, /¢ of “T.ne , 2000, before me, the undersigned officer, personally
appeared Jim Shaw, who acknowledged himself to be Mayor of the CITY OF RAPID CITY, a
muniéipal corporation, and that he, as such Mayor, being authorized to do so, executed the
foregoing instrument for the purposes therein contained, by signing the name of the CITY OF

RAPID CITY by himself as Mayor.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

//
/ . Z
C S1A /-72;:V)’(/‘/L.—

(SEAL) Ngtary Public 3
My Comm. Expires: ¥ 752002
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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT
STANFORD ADELSTEIN, and

FLORMANN STREET PRESERVATION,
GROUP, LLC,

FILE NO. CIV01-776

PLAINTIFFS,
v. ANSWER TO AMENDED COMPLAINT

ROBERT E. MOORE,

DEFENDANT. )

Comes now the Defendant, Robert E. Moore, by and through his
attorney, James L. Jeffries, and for his answer to Plaintiff's
Amended Complaint, replies as follows:

1. That Plaintiff's Amended Complaint fails to state a cause
of action upon which relief can be granted.

2. Defendant denies each and every thing, matter, and
allegation in Plaintiff's Amended Complaint except as are
hereinafter admitted or qualifiedly admitted.

3. Defendant is without sufficient information to admit the
allegations in Paragraphs 1 and 2 of it's Amended Complaint and
remits Plaintiff to its strict burden of proof as to each.

4. Defendant admits the allegations contained in Paragraph
3 of Plaintiff's Amended Complaint.

5. Defendant admits that portion of Paragraph 6 of
Plaintiff's Amended Complaint that states, "the Defendant and the
City of Rapid City entered into a written Contract for Deed on the

37.5 acres at a price of $600,000." Defendant also admits that the

first ten pages of Exhibit "B" entitled CONTRACT FOR DEED appears




to be a true and correct copy of that contract for deed.

AFFIRMATIVE DEFENSES

DURESS
6. Defendant asserts the defense of duress to the allegation
that his signature on Exhibit "C", RATIFICATION OF AGREEMENT,
obligates him to sell the remaining 15 acres of his property on

Skyline Drive for the amount of $268,000.00.

7. Defendant asserts the affirmative defense of Statute of
Frauds to the allegations contained in Paragraphs 7 through 18 of
Plaintiff's Amended Complaint.

VIOLATION OF STATUTE

8. Defendant's third affirmative defense is that page 1 of
Exhibit €, the "Ratification Agreement", fails to meet the
requirements of SDCL §53-2-3 and as a matter of law cannot
congtitute a legally enforceable contract.

LACK OF STANDING

9. Plaintiff's fifth affirmative defense is that Plaintiffs

lack standing to maintain this action.
FAILURE OF CONSIDERATION

10. Plaintiff's sixth affirmative defense is that if page 1
of Exhibit C of Plaintiff's Amended Complaint is found to
congtitute a contract, a contention Defendant expressly denies, the
contract is unenforceable as a matter of law in that Plaintiff has
failed to tender consideration to Defendant by providing him with
the letter of credit as promised in that exhibit.

WHEREFORE, Defendant prays for the following relief:




1. That the Plaintiffs' Amended Complaint be dismissed and
zhat they take nothing thereby;

2. That the Defendant be awarded his costs, disbursements
and reasonable attorney's fees as may be allowed by law; and
3. For such other and further relief as the Court deems

appropriate under the circumstances.

Dated this 10th day of May, 2002.

James L. Jefiries
Attorney for Defendant
816 6th Street

Rapid City SD 57709
(605) 348-2527

CERTIFICATE OF SERVICZ

The undersigned hereby certifies that a true and correct copy
the foregoing ANSWER TO AMENDED COMPLAINT was served upon the
rson herein next designated, on the date shown below, by hand
livering a copy thereof in a securely sealed envelope addressed

[SEEOTU o AN Q!
Q W (b th

Ronald W. Banks
Attorney at Law
731 St. Joseph Street
Rapid City SD 57701

Dated this 10th day of May, 2002.

James L. Jeffries




