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AGREEMENT WAIVING RIGHT TO PROTEST
(SDCL 9-45-26; 9-47-13; 9-48-18; 9-48-42)

ZA
THIS AGREEMENT IS MADE and entered into this [67 day of
, 2005, by and for Lazy P-6 Propertics, LLC, hereinafter called "Developer,” and
the City of Ra i Clty, a municipal corporation of the State of South Dakota, hereinafter called
the "City."

WHEREAS the Developer has proposed a plat to be located and developed according to
the attached final subdivision plat and 1t 1s the intent of the Developer to meet the conditions of
the subdivision regulations required for the proposed final plat of this property and approved by
the Rapid City Council on /(,{ /4 , 2005; and

WHEREAS it is the intended purpose of the Developer to obtain final approval for this
subdivision plat; and

WHEREAS the City of Rapid City's subdivision regulations require installation of curb,
gutter, sidewalk street light conduit, water, sewer and pavement which in this instance would
require the Developer to install curb, gutter, sidewalk street light conduit, water, sewer and
pavement along Elm Street as it abuts that portion of the NE1/4 NW1/4 NW1/4 GL 1, Section
19, TIN, R8E, BHM, Rapid City, Pennington County, South Dakota; and

WHEREAS 1t 1s the mtent and purpose of both the Developer and the City to enter into
an agreement whereby the Developer will consent to a future assessed project for the installation
of curb, gutter, sidewalk street light conduit, water, sewer and pavement along Elm Street as it
abuts that portion of the NE1/4 NW1/4 NW1/4 GL 1, Section 19, TIN, R8E, BHM, Rapid City,
Pennington County, South Dakota, as required by Rapid City Subdivision Regulations;

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained
herein, it is hereby agreed as follows:

1. This agreement pertains to, and includes those properties which are designated
and 1dentified as follows:

That portion of the NE1/4 NW1/4 NW1/4 GL 1, Section 19, TIN, R8E, BHM,
Rapid City, Pennington County, South Dakota

2. This agreement specifically references the installation of curb, gutter, sidewalk
street light conduit, water, sewer and pavement along Elm Street as it abuts that portion of the
NE1/4 NW1/4 NW1/4 GL 1, Section 19, TIN, R8E, BHM, Rapid City, Pennington County,
South Dakota.
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3. The Developer acknowledges the City has the power to make assessments for
local improvements on property adjoining or benefited thereby, to collect same i the manner
provided by law, and to fix, determine and collect penalties for nonpayment of any special
assessments. The Developer agrees that if at any time in the future the City determines it is
necessary or desirous to install curb, gutter, sidewalk street light conduit, water, sewer and
pavement along Elm Street as it abuts that portion of the NE1/4 NW1/4 NW1/4 GL 1, Section
19, TIN, R8E, BHM, Rapid City, Pennington County, South Dakota, through an assessed
project, Developer or its heirs, assigns, or successors in interest, waive any right to object to such
an assessed project as allowed under state law in consideration for the final approval of the
subdivision plat without the immediate installation of curb, gutter, sidewalk street light conduit,
water, sewer and pavement along Elm Street as it abuts that portion of the NE1/4 NW1/4 NW1/4
GL 1, Section 19, TIN, R8E, BHM, Rapid City, Pennington County, South Dakota. Itis
understood by the Developer that the City of Rapid City's primary consideration for the granting
of the approval for a subdivision plat on the herein described property and forbearance from
requiring Developer to install curb, gutter, sidewalk street light conduit, water, sewer and
pavement along Elm Street as it abuts that portion of the NE1/4 NW1/4 NW1/4 GL 1, Section
19, TIN, R8E, BHM, Rapid City, Pennington County, South Dakota, is the Developer’s
covenant and promise {o walve any right to object to the assessed project and its consent to the
assessed project.

4. Developer further covenants and agrees for itself, its heirs, assigns, and successors
in interest, that should it or any of its heirs, assigns, or successors in interest fail to abide by each
and every covenant herein contained, the immediate installation of curb, gutter, sidewalk street
light conduit, water, sewer and pavement along Elm Street as it abuts that portion of the NE1/4
NW1/4 NW1/4 GL 1, Section 19, TIN, R8E, BHM, Rapid City, Pennington County, South
Dakota, which is required in the City subdivision regulations will be required within 90 days of
the objection 1 order to comply with the City of Rapid City's subdivision regulations. Should the
weather prevent immediate installation of these subdivision improvements, the City Council may
accept a surety bond in an amount equal to the estimated cost of installation of the
improvements, whereby the improvements will be made and utilities installed without cost to the
City in the event of default of the Developer.

5. All of the terms and conditions herein set forth shall extend to and be binding
upon the heirs, assigns, or successors in interest of the Developer, and be considered as a
covenant running with the above-described property. Furthermore, it is agreed that, in accepting
title to the above-described property any grantee, heir, assign, or successor in interest to the
undersigned expressly agrees to be bound by the terms of this agreement recorded with the
Pennington County Register of Deeds' Office pursuant to the provisions of South Dakota statutes.

0. The City may undertake any legal or equitabie action available to enforce the
provisions of this agreement in addition to any remedy provided herein. In the event the City is
required to undertake any action to enforce the terms of this agreement or its subdivision
regulations in connection with this agreement, the undersigned, heirs, assigns or successors in
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mterest agree the City may recover from the owner of said property its reasonable expenses,
including attorney's fees incurred with respect to such action.

7. If any section(s), or provision of this application is declared invalid for any reason
whatsoever by any competent court, such invalidity shall not affect any other section(s) or
provision of this application if they can be given effect without the invalid section(s) or

provisions.

8. This agreement shall be construed according to the laws of the State of South
Dakota. No modification or amendment to this agreement shall be valid, unless evidenced by a
writing signed by the parties hereto.

9. If the Developer is a corporation, it has the power to enter into this agreement and
its officers signing for it have full power and authority to do so.

DATED this_/ <5 day of /MA% , 2005.

ID CITY

( //%« é:ﬁ?&\

Jim Shaw, Mayor

ATTEST:

State of South Dakota )

ss.
County of Pennington )

On this the /, %ay of /%/M/ , 2005, before me, the undersigned officer,
personally appeared Jirn Shaw and James F. Preston, "who acknowledged thernselves to be the
Mayor and Finance Officer, respectively, of the City of Rapid City, a municipal corporation, and
that they, as such Mayor and Finance Officer, being authorized so to do, executed the foregoing
Agreement Consenting to Assessed Project for the purposes therein contained by signing the
name of the City of Rapid City by themselves as Mayor and Finance Officer.
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IN WITNESS WHEREOQF I hereunto set my hand and official seal.

Kotary Public, South Dakota

a®
\\ #,
:‘ Mysgbmmﬂigslon Expires: // S5 pos
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Ty > ._ﬁ ta'ta«ngg pith Dakota )
"e% PRty ss.
”*’Na@%tm'cy of Permington }

Onthisthe joih dayof Febyuary , 2005, before me, the undersigned officer,
personally appeared Oyy, | Davis who a’eknowledged himself to be the

>

PresidenT , of LAZY P-6 PROPERTIES, LLC, and that he, as such FPresidemt
being authorized so to do, executed the foregoing Agreement Waiving Right to Protest for the

purposes therein contained by signing the name of the corporation by himself as
President
IN WITNESS WHEREOQF, T hereunto set my hand and official seal.

e &/ﬁwﬂa 7£ Jxﬁ%@fz{

N ‘_"';' Notary Public, South Dakotas~"

" My Commission Expires: /24310
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Elkins Marcia

From: Centrline@aol.com
Sent; Meonday, Novernber 03, 2003 10:17 AM
To: mayor@rcgove.org; alan.hanks@ci.rapid-city.sd.us; tom.murphy@ci.rapid-city.sd.us;

bill. waugh@ci.rapid-city.sd.us; ray.hadley@ci.rapid-city.sd.us; ron.kroeger@gi.rapid-city.sd.us;
sam.kooiker@ci.rapid-city.sd.us; rick.kriebel@ci.rapid-city.sd.us;
martha.rodriguez@rcgov.org; jean.french@rcgov.org; jeff partridge@rcgov.org

Cc: proinc@gwtc.net; marcia.elkins@rcgov.org

Subject: Re: Lazy P-6 WORP request

Subj: Lazy P-6 WORP redquest

RE: Lazy P-6 Agenda Item 923 - Variance request No. 038V038

Dear Council Members:

Planning Commission at their October 9 meeting denied the above request. It's for that
portion of proposed Elm St. adjoining the east boundary of the Lazy P-6 property. (700 ft

+/=1.

This item was then continued from the October 20 Council meeling. There was some
discussion by Council about the adjoining owner's concerns. T believe these concerns were
about drainage, nct the WORP, although the owner has not spoken to P-6. He has spoken to

staff.

Flease reference the email sent to you on October 17. P-6 contimies to request this WORP
under these unusual circumstances.

1. Building a road in the middle of nowhere does not seem like an option.
2. Posting surety for an indefinite amount of time is equally inefficient and

uneconomical.
3. A WORP gives the adjoining owner the assurance that when he’s ready to build, P-& will

participate.
4. If this sets a precedent, perhaps it's just as well, since this circumstance will not

appear very often, but would need a similar decision if it did.

This request is prompted by the unusual circumstance of Elm coupled with an adjoining
owner who so far has not shown any tangible evidence of interest in this project. Lazy P-6
asks the Council to approve this request.

Lawrence M. Kostaneski, PE for
Lazy P~6 Land Co., Inc.



Fisher Vicki

From: Elkins Marcia

Sent: Friday, October 17, 2003 4:31 PM
To: Fisher Vicki

Subject: FW: Lazy P-8 WORP request

FYI. To file. m.

***** Original Message---——-—
From: Centrlinefacl.com [mailtco:Centrlineaol.com]

Sent: Friday, October 17, 2003 10:24 AM
To: mayor@ci.rapid-city.sd.us; alan.hanks@ci.rapid-city.sd.us; tom.murphy@ci.rapid-

city.sd.us; bill.waugh@ci.rapid-city.sd.us; ray.hadley@cl.rapid-city.sd.us;
ron.krceger@ci.rapid-city.sd.us; sam.kooiker@eci.rapid-city.sd.us; rick.kriebel@ci.rapid-
city.sd.us; martha.rodriguez@rcgov.org; jean.frenchl@rcgov.org; jeff.partridgel@rcgov.org
Cc: proinc@gwtc.net; marcia.elkins@recgov.org

Subject: Lazy P-6 WORP reguest

RE: Lazy P-6 Agenda Item 74 - Variance request No. 035V038

Dear Council Members:

Planning Commission at their recent meeting denied the above request. It's for that
portion of Elm St. adjoining the east boundary of the Lazy P-6 property. (700 ft +/-).

This is similar to a previous request for a road alcong thelr north boundary, which P-6 has
since withdrawn. In that case the adjoining owner submitted developrment plans that
included the road, and both owners are now coordinating its construction.

This current request does not have the benefit of a collaborative adjoining owner,
however. Two years ago Lazy FP-6 and other owners signed an agreement to proceed with
preliminary design of Elm. The adjeining owners never signed this agreement, which is a
clear indication of their commitment.

Tt's been suggested that P-~6 force an assessed project. This wouldn't work since the
adjoining owner would simply need to add a short length to the project to have the
majority. And the image of 700 feet of street in the middie of nowhere doesn’t have much

appeal in any case.

Posting surety - the conventional approach - ignores the uncertainty of having significant
capital tied up for an unacceptable length of time. If the City could guarantee a
construction start in say, 18 months, that might change the decisicn. But for obvious

reasons the City can't give that assurance.

If economic development with minimum impact teo the taxpayer is the ultimate goal, then it
would seem this situation is sulted for a WORP, even if unconventional. All the issues
identified above wvanish, leaving only a firm commitment from one of the future

participants.

This regquest is prompted by the unusual circumstance of Elm coupled with an adjoining
owner who so far has not shown any tangible evidence of interest in this project. Lazy P-6

asks the Council to approve this request.

Lawrence M. Kostaneski, PE for
Lazy P~6 Land Co., Inc.
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