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STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
COUNTY OF PENNINGTON ;zss SEVENTH JUDICIAL CIRCUIT
CITY OF RAPID CITY, a Municipal Civil No. 09-2171
Corporation

Plaintiff,
V.

GEORGE FISH, CLIFFORD FISH,
RANDALL MEIDINGER and FISH

GARBAGE SERVICE, INC., a South Dakota BRIEF IN SUPPORT OF
Corporation, MOTION TO COMPEL
Detendants.
RANDALL MEIDINGER,
Third Party Plaintiff,

V.

JERRY WRIGHT, JOHN LEAHY,
LINDA HANSEN, and DARYL BISHOP,

Third Party Defendants.

COMES NOW, the above-named Plaintiff, City of Rapid City (the “City”), a municipal
corporation, by and through its undersigned counsel of record, John K. Nooney, and respectfully
submits this Brief in Support of Motion to Compel. This brief is accompanied by the Affidavit
of Gwen M. Aberle and the Affidavit of Robert J. Galbraith, which are filed simultaneously
herewith and specifically incorporated herein by this reference.

FACTUAL BACKGROUND

The South Dakota discovery rules have been set forth to this Court in detail in previous

briefings, and will not be restated at such great length herein. However, it is not a thorough
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review of the law that is necessary for this Motion to Compel but rather a thorough review of the
facts. George Fish, Clifford Fish, and Fish Garbage Service, Inc., (collectively referred to as
“Fish”) do not contend that the information sought by the City of Rapid City is irrelevant or not
discoverable, merely that Fish has exhausted its efforts in attempting to provide the requested
information (See Exhibit 3 to the Affidavit of Robert J. Galbraith) and that the City is already in
possession of all information from the WAM system (See Brief in Support of Motion for
Protective Order, p. 2).

On February 8, 2012, the City filed a Motion to Compel seeking, among other issues, full
and complete responses concerning information contained on the WAM billing system. WAM
Software provides billing and operations software for waste haulers. The WAM system was
utilized by Fish for the compilation of data, the generation of reports, and the production of
billing statements to its customers. See Deposition of Fish Garbage Service, Peggy Fish, p. 68-
71. Essentially, the information for each load or landfill ticket is entered into the computer using
the WAM software. After a driver received a landfill ticket from the Rapid City landfill, that
ticket was brought back to the office and the information was entered into the computer. See
Deposition of Fish Garbage Service, Peggy Fish, p. 49. The information that was entered into
and could be retrieved from the WAM system consisted of the following:

Driver

Ticket Number
Customer Charge
Weight

Landfill Charge

Material ID
All other information received from the driver or included in the landfill ticket.

NNk W=

See Deposition of Fish Garbage Service, Peggy Fish, p. 49-51. After the information was

entered into the computer, billing statements were then generated from the WAM system. See
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Deposition of Fish Garbage Service, Peggy Fish, p. 53. In other words, the WAM system
contains most, if not all, of the information pertinent to Fish’s operation of their business.

On April 4, 2012, this Court entered a Memorandum Decision holding that “[b]ecause the
plain language of SDCL 15-6-34(a) requires Defendants to produce the information in useable
form and it is undisputed that the WAM discs are not useable, the Citﬁ/’s Motion to Compel is
granted.” See Memorandum Decision, dated April 4, 2012, p. 11 (emphasis added). The Court
reasoned as follows:

The Defendants cannot claim that they do not know how their former business was

operated, go out of business and then avoid the inquiry about the computer records, as it

would circumvent the rules of discovery. They will have to find some method to allow

the City access to the information on the discs.
Id. In an effort to limit the amount of information which needed to be obtained from the WAM
system, the City sent correspondence to Fish on April 16, 2012, which correspondence identified
approximately 9,000 landfill ticket numbers out of the approximately 34,000 landfill tickets for
Fish which have been made available in this litigation. The request identified six separate
categories of information sought. See Exhibit I to the Affidavit of Robert J. Galbraith. Those six
categories were: (1) Date; (2) Material; (3) Net Units/Quantity; (4) Load Charge; (5) Customer;
and (6) Amount Charged to Customer. J/d. The six categories of information requested were
taken directly from the deposition testimony of Joyce Weckwerth concerning what information
from each landfill ticket was input into the WAM system. During her deposition, Joyce
Weckwerth was provided with a landfill ticket and asked to highlight that information from the
ticket which was input into the WAM system. See Deposition of Joyce Weckwerth, p. 16. Joyce
Weckwerth indicated that the landfill ticket number, material ID, vehicle, net units, and load

charge were all input into the WAM system. A copy of the landfill ticket as highlighted by

Joyce Weckwerth is attached as Exhibit 2 to the Affidavit of Robert J. Galbraith. As set forth
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above, the input of this information was also confirmed by Peggy Fish during the deposition of
Fish Garbage Service, Inc.

Thereafter, on May 7, 2012, Fish produced five CDs professed to be in compliance with
this Court’s Order. See Exhibit 3 to the Affidavit of Robert J. Galbraith. However, while Fish
produced 234,384 documents in its May 7, 2012 response, only 6,215 were even arguably
responsive to the City’s request. Disc 1 was identified as “Scale Ticket by cust/trans.” On Disc
1, Fish acknowledged that it could provide the following information:

Customer name
Customer number
Landfill name/code
Date

Landfill Rate
Tonnage

Calculation of Rate X Tonnage
Landfill Ticket Number

SR 0 e o p

Id. However, after reconciling the landfill ticket numbers for which information was requested
in the letter from the City to Fish on April 16, 2012 and the Fish response on May 7, 2012, it was
discovered that of the approximately 9,000 landfill ticket numbers for which information was
requested, Fish provided information responsive for only 341 1 See Ajj‘idavit of Gwen Aberle,
3. This office has taken the document identifying the 9,033 landfill tickets for which information
was requested and highlighted those landfill ticket numbers for which information was actually
provided. See Exhibit 4 to the Affidavit of Robert J. Galbraith. Even on the face of the
information provided on Disc 1, Disc 1 contained only information from the calendar years 2004
and 2005. There is no information for the years 2003 and 2006 through 2009. See Affidavit of

Gwen Aberle, 9 4.

! Also, for each landfill ticket, the City kept the original ticket and provided Fish with a carbon copy. During the
course of discovery, Fish has failed to produce the carbon copy for 4,545 of the approximately 9,000 pertinent
landfill tickets.
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Further, the Fish response indicates that “[t]he amount charged by Fish is located on the
individual invoices and not on this spreadsheet.” See Exhibit 3 to the Affidavit of Robert J.
Galbraith. However, such an assertion is directly contrary to the deposition testimony of Peggy
Fish and Joyce Weckwerth discussed more fully above. This is also contrary to the information
provided by Marcos Glass, which is now relied upon by Fish to suggest that the City already has
all information from the WAM system in its possession. Attached as Exhibit D to the Affidavit
of Terry Hofer is the first page of a printout of information produced by Marcos Glass during the
action captioned State of South Dakota v. George Fish and Clifford Fish, CR 10-806, CR 10-
807, CR 10-2819 and CR 10-2820. The information included on the printout includes, from left
to right: Customer Name, Type of Unit (Roll-off or Compactor), Dumpsite, Date, Dump
Quantity or Amount, Amount Charged to Customer, Driver, Truck, Service Address, and
Customer Number. See Exhibit D io the Affidavit of Terry Hofer. Considering the deposition
testimony of Peggy Fish and Joyce Weckwerth, the information provided by Fish on May 7,
2012, and the information produced by Marcos Glass, it is undeniable that Fish could provide
information responsive to the six categories identified by the City:

(1) Date;

(2) Material;

(3) Net Units/Quantity;

(4) Load Charge;

(5) Customer; and

(6) Amount Charged to Customer.

In addition, Fish has provided no explanation why information could not be provided for 8,691
of the 9,033 landfill ticket numbers (information, albeit incomplete, was provided for 341 landfill
ticket numbers).

Disc 3 contains customer invoices for roll-offs from October of 2005 through 2009. As

set forth above, in its May 7, 2012 response, Fish provided information for landfill tickets from
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2003 and 2004, however, contrary to the testimony of Peggy Fish and Joyce Weckwerth, as well
as the information produced by Marcos Glass, Fish indicated that the charge to the customer
could not be provided from the WAM system. As such, Fish has essentially asserted that no
information concerning customer charges can be produced for 2003, 2004, and the first 3
quarters of 2005. Such an assertion is not supported by any information received in this
litigation. In total, of the 234,384 pages of information found on five discs provided by Fish,
less than 3% of the information included was responsive to the City’s request.

On May 8, 2012, the City sent a letter consistent with the provisions of SDCL § 15-6-
37(a) concerning the lack of responsiveness of those documents produced by Fish. See Exhibit 5
to the Affidavit of Robert J. Galbraith.

As opposed to addressing the alleged deficiencies set forth above and included in the
City’s letter dated May 8, 2012 or providing some explanation concerning why information
(albeit incomplete) was only provided for 341 landfill ticket numbers, Fish has now filed a
Motion for Protective Order asserting that Fish has fully complied with this Court’s Order and
that the City is already in possession of the information requested. See Brief'in Support of
Motion for Protective Order (WAM). In their first argument, Fish asserts:

This court ordered the Defendants Fish to produce the WAM information in a useable

form. Exhibit A to the Affidavit of Terry L. Hofer describes what Defendants Fish did to

comply with the court’s order. The City now has in its possession all of the requested

data available from the WAM discs.
Id. at p. 3. However, Fish has provided any indication why information was not produced
concerning 8,691 of the 9,033 landfill ticket numbers at issue. Nor has Fish provided any
explanation as to why much of this information could be obtained by Marcos Glass but not Fish.

Instead, Fish relies entirely upon Halder v. International Telephone & Telegraph Co., 75 F.R.D.

657 (E.D.N.Y. 1977) for the proposition that “once the information is in the hands of the party
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requesting it, that party bears the burden of locating and assimilating the information he desires.”
See Brief in Support of Motion for Protective Order (WAM), p. 4. Suc;h was the argument of Fish
at the first Motion to Compel hearing prior to the Court’s Memorandum Decision on April 4,
2012. However, the entire premise of Fish’s argument relies on the assumption that Fish has
provided the City with the information it desires. Fish would have this Court believe that all
responsive information has been produced and that the City is seeking to have Fish reproduce
that information in some fashion that proves the City’s case. However, quite the opposite is true.
As set forth above, Fish has provided information for less than 4% of the landfill ticket numbers
requested (information was provided for only 341 of over 9,000 landfill ticket numbers). The
City is not asking that Fish generate numerous reports concerning the different aspects of the
City’s case, but rather that Fish provide the City with the underlying data which has been entered
into the WAM system. The current request is no different than asking for a computer printout of
payments received upon a promissory note. In some essence, a report is generated. However,
that report merely identifies the underlying data relevant to the case.

In the event it is the inclusion of only specific landfill tickets that Fish objects to,
information for approximately 9,000 landfill ticket numbers was requested in an effort to
minimize the discovery burden. Should which to provide the requested information for all
34,000 + landfill tickets, the City has no objection to the same. The simple fact that Fish may
believe that the provision of the requested information helps prove the City’s case does not make
such provision objectionable. The City is entitled to discovery of the underlying facts of this
case. Those facts are contained within the WAM system.

In Fish’s second argument, Fish asserts that because the City is in possession of the

information compiled by Marcos Glass from the WAM system, that Fish is relieved of any
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obligation to produce or verify information from its own operations and billing system. During
Marcos Glass’ testimony, he indicated that “[t]he process was fairly lengthy because we — we
had to contact a vendor that built the database for Fish Garbage. And in that process, in speaking
with them over the phone, they walked me through the steps in printing out the data that was
there in their system...Again, what we did is through the vendor we contacted them by phone,
and they took me step by step and explained to me as to what type of files, what was the name of
the data that we needed to find, and the actual files that pertained to drivers, dates, and types of
vehicles...the program automatically creates a spreadsheet[.]” See Testimony of Marcos Glass,
pp. 274-275. In other words, Marcos Glass followed step-by-step instructions from WAM to
pull the information from the system. Marcos Glass does not have any personal knowledge of
the information which was downloaded from the system and cannot attest to its accuracy. Fish
can. As previously ruled upon by this Court, “[t]he Defendants cannot claim that they do not
know how their former business‘ was operated, go out of business and then avoid the inquiry
about the computer records|.]”

As was made abundantly clear in the criminal litigation, counsel for Fish (Mr. Duffy has
acted as counsel in both the criminal and civil litigation) has previously shown that the
credibility of information received from third parties may certainly be attacked.” At one point,
Ms. Catlette was asked “Your reports and your testimony at the Grand Jury and here is only as
good as the data that you received, correct?”. In this circumstance, the information received is
from the WAM system controlled and maintained by Fish. However, in its Motion for Protective
Order (WAM), Fish seeks to avoid attesting to the veracity or foundation of the WAM

information. The information requested consists of business records of Fish, input into the

? See Testimony of Ann Catlette attached to the Affidavit of Terry L. Hofer as Exhibit G and attached to the
Affidavit of Robert J. Galbraith as Exhibit 7.
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WAM system by Fish, and for which Fish continues to have possession, custody, or control. The
desire of Fish to avoid the production of or attestation to any information from the WAM system
presumably allows Fish to attack the credibility of witnesses at the time of trial using any
inaccuracies contained in Fish’s own information. Fish has the ability to reproduce the very
same information downloaded by Marcos Glass, Fish has the ability to verify or discredit the
information downloaded by Marcos Glass, and Fish has the ability to conduct further
examination of that information. The City does not. To force the City to rely solely upon the
information produced by Marcos Glass, without any representations having been made by Fish
as it concerns that information is contrary to the very purpose of discovery. As this Court is well
aware, “[d]iscovery rules are designed ‘to compel the production of evidence and to promote,
rather than stifle, the truth finding process.’” Dudley v. Huizenga, 2003 SD 84, 9 11, 667
N.W.2d 644, 648 (citing Magbuhat v. Kovarik, 382 N.W.2d 43, 45 (5.D.1986); Chittenden &
Eastman Co. v. Smith, 286 N.W.2d 314, 316 (S.D.1979)). To the extent any of Fish’s own
information, contained in the report of Marcos Glass, is inaccurate, the City has no means to
authenticate the same or question Fish concerning the veracity thereof. The City’s only source of
WAM information is the information downloaded by Marcos Glass. Fish, on the other hand, has
the report of Marcos Glass and unfettered access to the information contained on the WAM
system. Allowing Fish to refuse to provide their own information accomplishes nothing but to
“stifle” the “truth finding process.”

Fish has previously argued, and does so again in its Motion for Protective Order (WAM)
that the City seeks to have Fish prove its case. Quite the opposite is true. The City has engaged
in extensive analysis of that information, albeit incomplete, which has been provided to date.

However, the information requested from the WAM system is essential to the preparation of the

9
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City’s case. According to the records produced, from 2003 to 2009, Fish has dumped an
estimated total of 30,000 tons of free or reduced loads at the Rapid City landfill. However, given
the refusal of Fish to provide the information requested from the WAM system, less than 25,000
tons can be matched with customer invoices, to date. For the tonnage which has been accounted
for, Fish paid the City a total of approximately $113,000 in dump fees over 7 years. Over that
same time period, Fish billed its customers in excess of $1,300,000 for dumping those very same
loads. However, this analysis cannot be completed for the remaining 5,000 tons or more of free
or reduced loads dumped by Fish without the production of the WAM information.

For a very small percentage of its customers, Fish itemized the “Hauling Fee” and
“Landfill Fee” on its invoices. For example, in the invoice to Family Thrift Center on April 1,
2007, there are four separate loads included. See Exhibit 8 to the Affidavit of Robert J.
Galbraith. Those loads are charged to the customer as follows:

03/02/07 1 Compactor Pull  Hauling Fee $80.00
Landfill Fee 2.46tons $47.00/*on $115.62

03/09/07 1 Compactor Pull  Hauling Fee $80.00
Landfill Fee 2.36 tons $47.00/ton $110.92

03/16/07 1 Compactor Pull ~ Hauling Fee $80.00
Landfill Fee 2.50 tons $47.00/ton $117.50

03/23/07 1 Compactor Pull  Hauling Fee $80.00
Landfill Fee 3.88 tons $47.00/ton $182.36

Id. Only because the tonnage is included on the customer invoice, the corresponding landfill
ticket can be located. For example, notwithstanding the pass-through-charge to Family Thrift
Center for a Landfill Fee in the amount of $115.62 (2.46 tons X $47.00 per ton) the

corresponding landfill ticket # 803137 shows that Fish identified the load as clean cardboard and
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paid $0.00 to the Rapid City landfill. See Exhibit 8, p. 2. to the Affidavit of Robert J. Galbraith.
The same is true for each of the remaining loads.
03/09/07 Pass-Through-Fee  $110.92 (2.36 tons X $47.00/ton)
Ticket # 804288 Material: Clean Cardboard Amount Paid: $0.00
03/16/07 Pass-Through-Fee  $117.50 (2.50 tons X $47.00/ton;
Ticket # 805574 Material: Clean Cardboard Amount Paid: $0.00
03/23/07 Pass-Through-Fee  $182.36 (3.88 tons X $47.00/ton)
Ticket # 806943 Material: Clean Cardboard Amount Paid: $0.00
See Exhibit 8 to the Affidavit of Robert J. Galbraith. In other words, on one invoice, covering
only one month, for one customer, Fish billed its customer pass-through Landfill Fees in the total
amount of $526.40, while paying $0.00 at the Rapid City landfill. In total, there were 271 loads
of clean cardboard declared by Fish for loads taken from Family Thrift Center wherein Fish
billed Family Thrift Center a pass-through “Landfill Fee” at full price. See Affidavit of Gwen
Aberle, 5. This resulted in charges to Family Thrift Center of an additional $51,271.33. See
Affidavit of Gwen Aberle, § 5. Further, the majority of testimony received to date indicates that
the compactor loads hauled from Family Thrift Center all contained rotted vegetables or produce
and waste in addition to cardboard. See Deposition of Don Anderson, p. 25; Deposition of Steve
Pope, p. 81-82.
There is no itemization of “Hauling Fees” vs. “Landfill Fees” for the vast majority of
Fish’s customer invoices. For example, included on the invoice to Aramark Facilities, dated
June 1, 2006, there were three separate loads hauled by Fish for Aramark on May 30, 2006. See
Exhibit 9 to the Affidavit of Robert J. Galbraith. Two of those loads consisted of 10 yard rolloffs

while the remaining load was a 20 yard flat rolloff. One of the landfill ticket numbers for which
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information was requested was ticket # 757146. See Exhibit 9, p. 2 to the Affidavit of Robert J.
Galbraith. Ticket # 757146 corresponds to a load dumped by Fish for Aramark on May 30,
2006.> That load would presumably be one of the three rolloffs included in the invoice.
However, it is impossible to determine whether the load was a 10 yard rolloff or 20 yard rolloff.
As such, it is impossible to determine whether Fish billed its customer $150.00 or $235.00 for
the load, which Fish declared as alternative cover at the Rapid City landfill and subsequently
dumped for free. If Fish were to produce, as requested, the “amount charged to the customer,”
from the WAM system it could then be determined which charge corresponds with ticket #
757146. Unfortunately, the report of Marcos Glass does not include any information on this
load.

If the WAM information were provided, the analysis can be completed. For example, in
the invoice to Kurtz Construction, dated January 1, 2007, included are two separate loads hauled
by Fish for Kurtz Construction on December 19, 2006. See Exhibit 10 to the Affidavit of Robert
J. Galbraith. One of the landfill ticket numbers for which information was requested was ticket
#793656. See Exhibit 10, p. 2 to the Affidavit of Robert J. Galbraith. Ticket # 793656
corresponds to a Idad of manure dumped by Fish at the Rapid City landfill on December 19,
2006. It is impossible to determine from the ticket itself, the customer for whom the load was
dumped (Ticket # 793656 is one of the 4,545 landfill tickets which Fish has failed to produce in
discovery. Only those tickets which have been produced by Fish contain the handwritten notation
concerning the customer at the top of the ticket, as seen on the Aramark ticket discussed above.
Fish drivers added that notation after the original was separated from the carbon copy).

Notwithstanding this fact, using the information received from Marcos Glass, it can be

* The handwritten notation “Aramark” included at the top of the ticket was written by the Driver.
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determined that the customer was Kurtz Construction. See Exhibit 10, p. 3 to the Affidavit of
Robert J. Galbraith. Ticket # 793656 contained a dump weight of 1.94 tons. If the ticket is
reviewed in conjunction with the WAM information, the only dump on December 19, 2006 of
1.94 tons was the dump for Kurtz Construction. In other words, the load identified in Ticket #
793656 was declared by Fish at the Rapid City landfill as manure, for which Fish paid $0.00.
Fish then billed Kurtz Construction $150.80 ($145.00 + tax) for that load. See Exhibit 10 to the
Affidavit of Robert J. Galbraith. This is one of over 400 loads from local businesses who do not
produce manure, but which were declared by Fish as manure at the Rapid City landfill. If it were
not for the WAM system information, there would be no way to complete this analysis.

As more fully set forth above, it is contrary to the very purpose of the discovery rules to
allow Fish to refuse to produce its own information and force the City to rely completely upon
the information received from Marcos Glass. As further evidence of the same, the information
of Marcos Glass does not cortain all of that information requested by the City. Fish has
acknowledged the ability to provide the following information from the WAM system:
Customer name
Customer number
Landfill name/code

Date

Landfill Rate

Tonnage

Calculation of Rate X Tonnage
Landfill Ticket Number

S e e o P

Fish acknowledges the ability to provide the landfill ticket number from the WAM system.
Because Marcos Glass was merely following the instructions of WAM personnel, Marcos Glass’
information downloaded from the WAM system does not include the landfill ticket number.

This information can clearly be provided. Further, the deposition testimony of Peggy Fish and

Joyce Weckwerth, as well as the information produced by Marcos Glass make it abundantly
13
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clear that in addition to the information included above, Fish can also provide the “amount
charged to the customer” for each respective landfill ticket number. There seems to be little
question that the WAM system provides the capability to provide the following information:

(1) Date;

(2) Material,

(3) Net Units/Quantity;

(4) Load Charge;

(5) Customer; and

(6) Amount Charged to Customer.
This is the total extent of the information the City has requested that Fish produce. Whether Fish
chooses to provide this information for the approximately 9,000 landfill ticket numbers identified
or all 34,000 + ticket numbers makes no difference to the City. However, Fish has an obligation

to provide the same.

ARGUMENT AND AUTHORITY

Under South Dakota law, “[plarties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved in the pending action . . .” SDCL
§15-6-26(b). It is well settled that the scope of pretrial discovery is construed broadly. Bean v.
Best, 80 N.W.2d 565 (S.D. 1957). Fish does not dispute that the information is relevant and not
subject to privilege. The broad construction given to the discovery rules is necessary to
accommodate the three purposes of the discovery process in order to: “(1) narrow the issues; (2)
obtain evidence for use at trial; (3) secure information that may lead to admissible evidence at
trial.” Kaarup v. St. Paul Fire and Marine Ins. Co., 436 N.W.2d 17, 19 (S.D. 1989) (citing 8 C.
Wright and A. Miller, Federal Practice and Procedure, § 2001 (1970)). The City seeks to obtain
evidence from Fish for use at trial. As set forth in SDCL $ 15-6-34(a), Fish must produce those
documents in their possession, custody, or control. Given the Court’s previous ruling, Fish no

longer disputes that the requested documents are in Fish’s possession, custody, or control.
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The authority of the Courts to grant or deny a Motion for a Protective Order is set forth in
SDCL § 15-6-26(c). Pursuant to SDCL § 15-6-26(c):

Upon motion...by the person from whom discovery is sought...and for good cause
shown, the court in which the action is pending, on matters relating to a deposition...may
make any order which justice requires fo protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense|.]

(emphasis added). For a protective order to be issued, Fish must establish both good cause and
that a protective order is necessary to protect Fish from annoyance, embarrassment, oppression,
or undue burden or expense. “Good cause is established on a showing that disclosure will work
a clearly defined and serious injury. The injury must be shown with specificity. Broad allegations
of harm will not suffice.” Bertelsen v. Allstate Ins. Co., 2011 SD 13, 57, 796 N.W.2d 685, 704.
Stated similarly by the 8™ Circuit Court of Appeals, in order to establish good cause, the movant
must state particular and specific facts; mere conclusory statements are insufficient for a
Protective Order to be granted. Miscellaneous Docket Matter #1 v. Miscellaneous Docket Matter
#2, 197 F.3d 922, 925-26 (8" Cir. 1999). Initially, it must be noted that Fish’s Motion for
Protective Order (WAM) does not allege any “clearly defined and serious injury.” While it is
not stated in Fish’s motion, it is presumed that Fish will allege the financial burden, either in its
responsive brief or at the time of the hearing. However, as set forth in the testimony of Marcos
Glass, “[WAM] took me step by step and explained to me as to what type of files, what was the
name of the data that we needed to find, and the actual files that pertained to drivers, dates, and
types of vehicles...the program automatically creates a spreadsheet[.]” See Testimony of Marcos
Glass, pp. 274-275. According to the testimony of Marcos‘Glass, there will not be a substantial
financial burden experienced by Fish in selecting the proper files and allowing the WAM system
to create a spreadsheet of the same. Neither is good cause established by the fact that the City

has some information in its possession by virtue of the information produced by Marcos Glass.
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The information sought constitutes the business records of Fish. Fish input the data into the
WAM system, Fish alone is responsible for the accuracy of the data, and Fish is the only party in
this litigation which continues to have access to the data. Where Fish has “control” over the
documents and information requested by the City, the City does not have an obligation to
retrieve or rely upon a third party for the production of the same. Icé Corp. v. Hamilton
Sundstrand Corp., 245 F.R.D. 513, 516 (D.Kan. 2007).

Because Fish cannot establish good cause for the entry of a protective order, and because

there is no undue burden or expense placed upon Fish in producing the requested information,

Fish’s Motion for Protective Order (WAM) should be denied. Because Fish does not dispute the
relevancy of the information requested and Fish has failed to comply with the Court’s
Memorandum Decision, dated April 4, 2012, the City’s Motion to Compel should be granted.

CONCLUSION

For the foregoing reasons, the Plaintiff respectfully requests that this Court order the
Defendants, Fish Garbage Service, Inc., George Fish, and Clifford Fish comply with this Court’s
previous Memorandum Decision and provide the City with the requested WAM information in
“useable form.” City further requests that the Court award the Plaintiff its fees and costs
incurred in bringing this motion pursuant to SDCL § 15-6-37(a)(4).

Dated this 14" day of June, 2012.

A

/or JOUN K. NOONEY
Attorney for Plaintiff
NOONEY SOLAY & VAN NORMAN, LLP
632 Main Street, 2nd Floor / P.O. Box 8030
Rapid City, SD 57709-8030
(605) 721-5846
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CERTIFICATE OF SERVICE

I, John K. Nooney, attorney for Plaintiff, hereby certify that a true and correct copy of the

foregoing was served as indicated upon:

Terry L. Hofer

Bangs, McCullen, Butler, Foye & Simmons
P.O. Box 2670

Rapid City, SD 57709-2670
thofer@bangsmccullen.com

Attorneys for Defendants George Fish, CIiff
Fish and Fish Garbage Service, Inc.

Paul R. Winter

Angela M. Colbath

Attorney at Law, P.C.

409 Kansas City Street

Rapid City, SD 57701
winterlaw(@rushmore.com
acolbath@rushmore.com

Attorneys for Defendant and Third Party
Plaintiff Randall Meidinger

Patrick Duffy

Patrick K. Duffy, LLC

629 Quincy Street, Ste 105

P.O, Box 8027

Rapid City, SD 57709
jglanzer(@duffylaw.pro

Attorneys for Defendants George Fish, Cliff
Fish and Fish Garbage Service, Inc.

Jerry D. Johnson

Banks, Johnson, Kappelman & Becker
P. O. Box 9007

Rapid City, SD 57709
idjbick@aol.com

Attorneys for Third Party Defendants

this 14™ day of June 2012.

[ 1U.S. Mail

[ ] Federal Express

[x] Hand Delivery

[ ] Facsimile Transmission
[ ]Email

[ 1U.S. Mail

[ ] Federal Express

[x] Hand Delivery

[ ] Facsimile Transmission
[ ]Email

[ 1U.S. Malil

[ ] Federal Express

[x] Hand Delivery

[ ] Facsimile Transmission
[ ]Email

[ 1U.S. Mail

[ ]Federal Express

[x] Hand Delivery

[ ] Facsimile Transmission
[ ]Email

e JOHK K.
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CITY OF RAPID CITY

RAPID CITY, SOUTH DAKOTA 57701-2724
OFFICE OF THE CITY ATTORNEY

300 Sixth Street
Joel P. Landeen, City Attorney Phone: 605-394-4140
City web: www.rcgov.org Fax: 605-394-6633

e-mail: joel.landeen@rcgov.org

MEMORANDUM
TO: Mayor and City Council
FROM: Joel P. Landeen, City Attorney

DATE: 7/5/12
RE:  Update of Rapid City v. Fish Sanitation

The Mayor has requested | update the City Council on the Fish lawsuit. A motion
hearing in the case was scheduled to occur Thursday June 28", The hearing was originally
scheduled to deal with the motion to compel which was filed by John Nooney on behalf of the
City. The purpose of the motion is to obtain additional billing records the Fish’s have not yet
provided. Prior to the hearing the Fish’s attorneys filed a motion to amend their pleadings and
assert claims against the Mayor, Jerry Wright, John Leahy and Pete Ragnone for violating their
civil rights pursuant to §1983 of the U.S. Code. These motions are more fully described in the
Litigation Update which was previously provided and has been linked with this memo for your
convenience. | have also attached the brief in support of the motion to compel which more
clearly lays out the records we are seeking and what a small sample of the records we currently
possess show.

At the beginning of last week, the Fish’s attorneys requested that the hearing be
continued and cited professional considerations which may impact their representation. The next
day, Patrick Duffy, who represents Cliff Fish, and Jeff Fransen, who represents George Fish,
filed formal motions to withdraw claiming a conflict of interest prevents them from continuing
their representation. In light of the Defendant’s motions, the hearing and motions filed by both
parties were continued. There is not a new hearing date yet. The attorneys and Judge are working
through the two requests to withdraw and when those have been resolved a new hearing will be
scheduled.










PWO071012-04

CITY OF RAPID CITY

RAPID CITY, SOUTH DAKOTA 57701-2724
OFFICE OF THE CITY ATTORNEY

300 Sixth Street
Joel P. Landeen, City Attorney Phone: 605-394-4140
City web: www.rcgov.org Fax: 605-394-6633

e-mail: joel.landeen@rcgov.org

MEMORANDUM
TO: Mayor and City Council
FROM: Joel P. Landeen, City Attorney

DATE: 6-14-12
RE: Update on Major Active Litigation

There are currently five active lawsuits that | would characterize as major pending
litigation. Of this litigation, the City is the Plaintiff in two of the cases. It is unique for the City to
be a Plaintiff in two major cases. Unlike most litigation the City is involved in, these two cases
are not covered by insurance and the City is responsible for paying the attorney’s fees. To
facilitate awareness of these matters, the Mayor has requested that I provide the City Council and
the Community with an update on the status of these legal actions.

Lamar Advertising of South Dakota v. City of Rapid City (Lawsuit on the initiated ordinances)

This case arises out of the initiated ordinances regulating off-premises signage which were
approved by the City’s voters in the summer of 2011. This case was initiated by Lamar in 2011.
The case is being handled by Verne Goodsell with the law firm of Goodsell & Quinn. Lamar has
alleged several causes of action. The first count alleges that the provisions of the initiated
ordinance which require that sign credits expire after 20 years, the increased minimum distance
between billboards, and the ban on digital billboards constitutes a regulatory taking without
compensation in violation of the U.S. Constitution. The second count asserts a cause of action
under Title 42 of the United States Code Section 1983 alleging that the City has deprived them
of their constitutional rights. The third count requests a declaratory judgment that the initiated
ordinances constitute a regulatory taking. The fourth count requests a declaratory judgment that
the expiration of the sign credits which have been previously issued after 20 years constitutes the
removal of outdoor advertising through an amortization schedule in violation of SDCL 31-29-75.
The fifth count requests a declaratory judgment that the initiated ordinances have violated the
provision of the Federal Highway Beautification Act which requires that the owners of outdoor
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advertising be paid just compensation for the removal of signs. The sixth count alleges that the
initiated ordinances constitute a violation of Lamar’s right to equal protection of the laws under
the U.S. Constitution. The seventh count alleges that the initiated ordinances violate Lamar’s
constitutional right to freedom of speech under the U.S. Constitution. The eighth count alleges a
second cause of action under Section 1983, based on Lamar’s claim that its free speech rights
have been violated. The ninth count alleges that the initiated ordinances violate Lamar’s equal
protection rights under the South Dakota Constitution. The tenth count alleges that Lamar’s
rights to freedom of speech under the South Dakota Constitution have been violated. The
eleventh count alleges that the regulations contained in the initiated ordinances constitute a ban
on outdoor advertising in violation of SDCL 31-29-69. Lamar is seeking to have the City
prevented from enforcing the regulations contained in the initiated ordinances, compensation for
the property it has alleged was taken, damages for the alleged violations of its constitutional
rights and attorney’s fees. The case is currently in the discovery phase. Production of documents
is nearly complete. The next step is identifying expert witnesses. There is a hearing scheduled on
pretrial motions in early August. There is no trial date at this time. The City’s deductible is
$75,000. The attorney fees are being paid by the City’s insurer at this time under a reservation of
rights.

Lamar of South Dakota v. Rapid City (Lamar’s appeal of its denial to convert 6 static billboard
faces to digital faces)

Just prior to the election at which the initiated ordinances mentioned above were approved,
Lamar made application for sign permits to convert 6 static billboard faces to digital faces. The
initiated ordinances had a provision which would ban digital faces on billboards. The
applications were denied because Lamar had failed to obtain a conditional use permit for the
billboards prior to applying for the sign building permits. Billboards are a conditional use in all
zoning districts where they are allowed and require specific authorization. Lamar appealed the
determination that it was required to get conditional use approval prior to issuance of a sign
building permit to the City’s Zoning Board of Adjustment. The board of adjustment agreed with
City staff and denied Lamar’s appeal. Lamar then appealed the decision of the board of
adjustment to the Circuit Court. The Circuit Court upheld the City’s denial of Lamar’s appeal.
Lamar has now appealed to the South Dakota Supreme Court. The briefing is completed and we
await the Supreme Court’s decision. This case is being handled internally so no additional
attorney’s fees have been incurred.

City of Rapid City v. Doyle Estes and Big Sky LLC:

This case involves the condition of the public improvements which were constructed by various
corporations owned, or managed, by Doyle Estes in conjunction with the approval of the plats
for Big Sky Subdivision. The streets in Big Sky have major settlement issues which need to be
resolved. The City initiated this lawsuit in 2008. The Case is being handled by John Nooney with
the law firm of Nooney, Solay & Van Norman. The developer claimed that its obligations to
build the infrastructure to the City’s standards was relieved by the City with a surety which
secured completion of the public improvements. The Circuit Court ruled in favor of the
developer. The City appealed to the South Dakota Supreme Court. The South Dakota Supreme
Court reversed the Circuit Court’s ruling and remanded the case back for further proceedings.
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Since being remanded, additional parties have been added by Big Sky. One of the new
defendants, Rapid Construction, has filed a Motion to Dismiss or in the alternative for Summary
Judgment. There is a hearing scheduled on Rapid Construction’s motion. Once that motion is
resolved, discovery will continue. The City has currently expended $63,995.23 prosecuting this
case. The majority of this cost was to pay for the successful appeal to the South Dakota Supreme
Court. The funding source is the City’s general funds/unencumbered cash.

City of Rapid City v. Highmark Inc and Northwest Pipe:

This case is based on a water transmission main which was installed between the new Jackson
Springs Water Treatment Plant and Canyon Lake Park. Highmark was the general contractor
who was awarded the bid to install the pipe. Northwest Pipe, a corporation from Oregon,
manufactured the pipe to be installed. The pipe was manufactured with a liner to prevent it from
corroding in order to ensure that it lasted for many years. The specifications for the pipe had a
minimum adhesion requirement for the lining. The pipes initially passed the adhesion test
performed at the factory, but a significant number failed follow up tests which were conducted
when the pipe reached the work site. The failure to meet the adhesion requirements significantly
delayed the project. Furthermore, the contractor had already installed pipe which fails to meet
minimum specifications and must be addressed. The City has retained enough in liquidated
damages to cover the additional out of pocket costs incurred by the failure of the pipe and to
install an active protection system which will ensure that the pipe which was installed meets its
intended design life. Earlier this year, Highmark filed a lawsuit against the City in state court
seeking recovery of the amounts owed under its contract. Highmark had previously filed a
lawsuit against Northwest Pipe in Federal Court. The City has filed its answer, a counter-claim
against Highmark, and third party complaint against Northwest Pipe. The next step is for
Northwest Pipe to file its answer and any claims that it may have against the parties. Once all the
pleadings have been filed, we will begin the discovery process. We are also working on setting
up a meeting of the parties to discuss the issues raised in the complaint in the hopes of resolving
this matter without a trial. This case is being handled internally so no additional attorney fees
have been incurred at this time.

City of Rapid City v. Fish Garbage Service Inc.:

This case was initiated by the City in December of 2009 to recover dumping fees which the City
believes were lost when the defendants engaged in a scheme to misidentify loads being dumped
at the City’s landfill as loads which were subject to no fee, or a reduced fee, when in fact they
were actually loads which were subject to a much higher dumping fee. The Case is being
handled by John Nooney with the law firm of Nooney, Solay & Van Norman. This case is still in
the discovery process. John Nooney’s office has received and reviewed hundreds of thousands of
documents. The documents they are collecting are the scale tickets from the landfill, the
duplicate tickets from Fish’s records and Fish’s billing information. Through this process they
have identified all of the loads which were dumped for free or for a reduced amount. In
preparation for trial, the staff at Nooney’s office is currently linking together the scale tickets
with the billing records. Most recently, they received approximately 235,000 billing documents
from Fish. Of the documents produced by Fish, only 300 billing records for the approximately
9,000 reduced fee tickets Nooney’s office has identified so far were provided. Mr. Nooney has





PWO071012-04

filed a Motion to Compel in order to obtain the billing records for the remaining reduced fee
loads which Fish has yet to provide. A hearing is scheduled on the Motion to Compel for June
28" Since the Motion to Compel was filed, the defendants have filed a motion requesting to
amend their answers to assert a cause of action against the City, Mayor Kooiker, Jerry Wright,
John Leahy and Lt. Peter Ragnone of the RCPD pursuant to 42 U.S.C 81983 alleging that the
City and these individuals illegally violated their constitutional rights. The defendants will likely
be allowed to amend their pleadings and assert their claims. The evidence complied up to this
point supports the continuation of the lawsuit. John Nooney is prosecuting this case very
differently from the manner in which the criminal case was prosecuted. As you can see from the
number of documents being processed, he is focusing on developing the extensive record of
scale tickets and billing to prove the City’s claims. The documentary evidence of what occurred
was not developed in this manner during the criminal case. While the sole focus of the criminal
case was alternative cover, in the civil case they are looking at multiple classifications of
reduced or free loads which were dumped at the landfill. If the case were not going to be tried
differently, there would be no reason to proceed. Once the discovery issues are resolved, the next
step will be to identify expert witnesses. There is a tentative trial date for the beginning of
December. If the defendants are allowed to amend their pleadings it is likely that the trial date
will be pushed back. The City has currently expended $241,281.23 on prosecuting this case. The
vast majority of this cost has been expended on collecting and processing the massive amount of
documentation which has been assembled in order to prove at trial what trash was collected by
Fish, who it was collected from, what kind of trash the driver declared was in the load when it
was dumped, what the Fish’s paid to dump the load and what they billed their clients for the
load. An additional $29,000 has been paid by the City to Jerry Johnson with the law firm of
Banks, Johnson, Kappelman & Becker to defend Jerry Wright, John Leahy, Darrell Bishop and
Linda Hansen as employees of the landfill against claims previously asserted by defendant
Randy Meidinger. The benefit of the Fish’s most recent filing is that it will trigger the City’s
insurance coverage and the City’s insurer will start contributing to the legal costs in the case.
The City is currently in discussions with the insurer about how the costs will be split moving
forward and if there will be any compensation for the funds which the City has already expended
in building its case. The City’s deductible on this claim is $100,000. The funding source is the
Landfill Enterprise Fund.

Rupert v. Rapid City:

This case was brought by the Ruperts in 2009 alleging that the magnesium chloride solution the
City used to deice the streets during snow events killed approximately 40 trees on their property.
The case is being handles by Tim Becker with the law firm of Banks, Johnson, Kappelman &
Becker. The Rupert’s claims were tried to a jury in October of 2011. The jury awarded the
Ruperts damages of $126,530. The City has appealed this case to the South Dakota Supreme
Court. Some of the issues on appeal are: whether the trial court properly granted partial summary
judgment in favor of the Ruperts on their claim of inverse condemnation, whether the trial court
improperly prevented the jury from hearing the City’s evidence of the before and after value of
the Rupert’s property, whether the trial court erred in excluding evidence of the fair market value
of the Rupert’s property, whether the trial court erred in allowing the testimony of the Rupert’s
expert witness and whether the jury instructions on the damages issues were in error. The trial
transcripts were recently provided to the trial counsel and briefing has begun. It will take
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approximately three months to brief. After that it is up to the Supreme Court. It will take a
minimum of several months for an opinion to be issued. It may take longer if oral arguments are
scheduled. If the Supreme Court finds in the City’s favor on any of the issues, the case will likely
be sent back to the Circuit Court for additional proceedings. The City’s deductible is $100,000.
The deductible has been reached through payment of attorney’s fees. All current attorney’s fees
and the judgment, if upheld, are the responsibility of the insurer. The funding source is the City’s
Liability Fund.










STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
):SS
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT

CITY OF RAPID CITY, a Municipal Civil No. 09-2171
Corporation

Plaintiff,
v.
GEORGE FISH, CLIFFORD FISH,
RANDALL MEIDINGER and FISH
GARBAGE SERVICE, INC., a South Dakota AFFIDAVIT OF JOHN K. NOONEY
Corporation,

Defendants.
RANDALL MEIDINGER,

Third Party Plaintiff,

V.

JERRY WRIGHT, JOHN LEAHY,
LINDA HANSEN, and DARYL BISHOP,

Third Party Defendants.

STATE OF SOUTH DAKOTA )
COUNTY OF PENNINGTON g >

COMES NOW, the Affiant, John K. Nooney, being first duly sworn upon his oath, hereby
deposes and states as follows:

1. That I am one of the attorneys for the Plaintiff, the City of Rapid City, in the
above-captioned matter.

2. After the Motions to Withdraw were filed by Messrs. Duffy and Fransen, I had a

telephone conversation with Mr. Hofer wherein Mr. Hofer informed me that he does not






anticipate filing a Motion to Withdraw at this time as he does not perceive that a non-waivable
conflict exists.

3. That attached as Exhibit 1 is a true and correct copy of the Notice of Apperance
filed by Patrick K. Duffy on August 25, 2011.

4. That attached as Exhibit 2 is a true and correct copy of the Fish and Meidinger
Motion for Leave to Amend to Assert Counterclaims, Third Party Claims and Cross Claims, filed
by the Fish Defendants on June 1, 2012.

5. That attached as Exhibit 3 is a true and correct copy of the Motion for
Continuance filed by the Fish Defendants on June 25, 2012.

6. That attached as Exhibit 4 is a true and correct copy of the Motion to Withdraw
filed by Patrick K. Duffy on June 26, 2012.

7. That attached as Exhibit 5 is a true and correct copy of the Motion to Withdraw
filed by Jeffrey J. Fransen on June 26, 2012.

8. That attached as Exhibit 6 is a true and correct copy of email correspondence
from the Honorable Jean Paul Kean, dated June 27, 2012, requesting more information from
Messrs. Duffy and Fransen concerning their Motions to Withdraw.

9. That attached as Exhibit 7 is a true and correct copy of correspondence received
from Messrs. Duffy and Fransen on July 2, 2012 informing Affiant of Messrs. Duffy and
Fransen’s ex parte communication with the Court on June 27, 2012.

FURTHER YOUR AFFIANT SAYETH NOT.

Dated this 9" day of July, 2012. TN

L
JOH ﬁ)}iﬂ\(

2






Subscribed and sworn to before me this 9" day of July, 2012.

§ I ROBERT J. GALBRAITH &}
30y NOTARY PUBLIC g
$$3 State of South Dakota
(SEAL)

GG

Notg/{ P/ﬁblié, South Dakota
My Commission Expires: _ |} g a4 } N AT






STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT

CITY OF RAPID CITY, a FILE NO. CR. 09-2171

Municipal Corporation,

Plaintiff,
NOTICE OF APPEARANCE
vs.

GEORGE FISH, CLIFFORD FISH,
RANDALL MEIDINGER, AND
FISH GARGAGE SERVICE, INC,,
a South Dakota Corporation,

Defendant.

A T T S N L T N ML N ) WV N N W

The undersigned attorney hereby notifies the party above-named that he has been
engaged to appear for and represent George Fish, Clifford Fish; and Fish Garbage
Service, Inc., Defendants above-named, and requests that copies of all further pleadings
in the aﬁove—entitied matter be served upon them. |

Dated this ﬁ% of August, 2011.

PATRICK K. DUFFY, LLC

e e

Patyj uffy

629 Qumcy Street, Suite 105
P.O. Box 8027

Rapid City, SD 57709
(605)342-1963

" pennington County, SR
FILED
1N CIRCUIT COURT
AYG 25 201

Ranae Trum@éiigourts
By ’ﬁ/ - epuly






CERTIFICATE OF SERVICE

The undersigned héreby certifies that he served a true and correct copy of a Notice
of Appearance upon the person herein next designated, on the date shown below, by
depositing the same in the U.S. Mail at Rapid City, South Dakota, first class postage

prepaid, at his/her last known address, to wit;

John K. Nooney

Nooney, Solay & Van Norman

PO Box 8030

Rapid City, SD 57709 -
’ }

Dated this % of August, 2011.

=l

Pa‘m Duffy

629 Quincy Street, Suite 105
P.O. Box 8027

Rapid City, SD 57709
(605)342-1963

Pennington County, SD
. FILED
IN CIRCUIT COURT

AG 25 201
Ranae Truman, Cl¢rk of Gourts

By Deputy






STATE OF SOUTH DAKOTA
COUNTY OF PENNINGTON

CITY OF RAPID CITY, a
Municipal Corporation,

Plaintiff and Counterclaim
Defendant,

v.

GEORGE FISH, CLIFFORD FISH,
RANDALL MEIDINGER, and FISH
GARBAGE SERVICE, INC., a South
Dakota Corporation,

Defendants, Counterclaimants
Third Party Plaintiffs and
Cross-Claimants,

V.
RANDALL MEIDINGER,

Defendant, Third Party
Plaintiff, Counterclaimant
and Cross-Claimant,

v.
JERRY WRIGHT, JOHN LEAHY,
LINDA HANSEN and DARYL
BISHOP,

Third Party Defendants,

V.

SAM KOOIKER, PETER RAGNONE,
JERRY WRIGHT, and JOHN LEAHY,

Third Party Defendants and
Cross Claim Defendants.

)
)
)

IN CIRCUIT COURT

SS

SEVENTH JUDICIAL CIRCUIT

File No. 09-2171

FISH AND MEIDINGER
MOTION FOR LEAVE TO AMEND
TO ASSERT COUNTERCLAIMS,
THIRD PARTY CLAIMS
AND CROSS CLAIMS

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)






George Fish, Clifford Fish and Fish Garbage Service, Inc. and
Randall Meidinger hereby move the Court for leave to amend
pursuant to SDCL §8§ 15-6-13,15-6-14 and 15-6-15, to assert a
couhterclaim against the City of Rapid City and to assert third party
and cross claims against Sam Kooiker, Peter Ragnone, Jerry Wright
and John Leahy. This motion is support by a brief and a copy of the

proposed pleading is ?tached hereto as Exhibit A.
Dated thls/ 4 day of June, 2012.

BANGS, McCULLEN, BUTLER,
FOYE & SIMMONS, L.L.P.

e

erry L Hofer "
Mark F. Marshall
333 West Blvd., Suite 400;
P.O. Box 2670
Rapid City, SD 57702-2670
605-343-1040

Attorney for Defendants,
Counterclaimants, Third Party
Plaintiffs, and Cross-Claimants
George Fish, Clifford Fish, and Fish
Garbage Service, Inc.





5/// _ .
Dated this _/ __ day of June, 2012.

PATRICK K. DUFFY, LLC

629 Quincy Street, Suite 105
P.O. Box 8027

Rapid City, SD 57709-8027

605-342-1963

Attorney for Defendants,
Counterclaimants, Third Party
Plaintiffs, and Cross-Claimants
George Fish, Clifford Fish, and Fish
Garbage Service, Inc.

5%

Dated this L _ day of June, 2012.

10 8027
Rapid City, SD 57709-8027
605-342-1963

Attorney for Defendants,
Counterclaimants, Third Party
Plaintiffs, and Cross-Claimants
George Fish, Clifford Fish, and Fish
Garbage Service, Inc.





{ )
Dated this day of June, 2012.

SKINNER & WINTER, Prof. LLC

. Winter
Angela M. Colbath

409 Kansas City Street
Rapid City, SD 57701
605-718-2330

Attorneys for Defendant, Third Party
Plaintiff, Counterclaimant and
Cross-Claimant Randall Meidinger

CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served copies of this

legal document upon the persons herein next designated, all on the
- date below shown, by hand delivering copies, in envelopes
addressed to said addressees, to wit:

John K. Nooney Jerry D. Johnson

Nooney, Solay & Banks, Johnson, Kappelman &
Van Norman Becker

632 Main Street 731 St. Joseph Street, #300
Rapid City, SD 57701 Rapid City, SD 57701

which addresses are the last addresses of the addressees known to
the subscriber. % //

Dated this / z day of June

%4%/%

TERRY/ L. HOFER

4





STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT

COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT

CITY OF RAPID CITY, a File No. 09-2171

Municipal Corporation,
Plaintiff,
V.
GEORGE FISH, CLIFFORD FISH,
RANDALL MEIDINGER and FISH

GARBAGE SERVICE, INC., a

South Dakota Corporation,
MOTION FOR

)

)

)

)

)

)

)

)

)

)

)
Defendants, ) CONTINUANCE

)

and )

)

RANDALL MEIDINGER, )

)

Third Party Plaintiff, )

)

)

)

)

)

)

)

V.

JERRY WRIGHT, JOHN LEAHY,
LINDA HANSEN and DARYL BISHOP,

Third Party Defendants.

George Fish, Clifford Fish and Fish Garbage Service, Inc. (Defendants
Fish) hereby move the Court for an order continuing the hearing scheduled for

June 28, 2012, for 30 days. Recent developments have given rise to

professional considerations which may impact our representation of






Defendants Fish. We respectfully request a continuance of the hearing
scheduled for June 28, 2, to explore and resolve the potential issues.

Dated thlaj ‘ﬁ day of June, 2012.

BANGS, McCULLEN, BUTLER,

FOYE & ONS, L.L.P.
By: / / /D%
Terry L./Hofer

Mark F. Marshall
333 West Blvd., Suite 400;
P.O. Box 2670
Rapid City, SD 57709-2670
605-343-1040
Attorney for Defendant Fish Garbage
Service, Inc.

Dated thas& day of June, 2012,

PATRICK K DU,F F’Y”LI}G

i A7

Patrick K. Duffy
i Mcy Street, Smte 105
s . _F.O. Box 8027

e Rapid City, SD 57709-8027
605-342-1963
,J( \4 Attorney fo ’Defené\ant Clifford Fish
Dated this 9 {2 day of June, 2012. { ( /

5
/a‘!

g
JEFFREY& /F‘ R_A SEN, LLC

4 /\ / N
By: | \/ R e
Ueffr y\/Jl H‘ra sen
@29 QLu cy Street, Suite 105
POt Box 027
Raprd'Clty, SD 57709-8027
605-342-1963

Attorney for Defendant George Fish






CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served copies of this legal
document upon the persons herein next designated, all on the date below
shown, by hand delivering copies, in envelopes addressed to said addressees,
to wit:

John K. Nooney

Nooney, Solay & Van Norman
632 Main Street

Rapid City, SD 57701

Paul R. Winter

Angela M. Colbath
Attorneys at Law

409 Kansas City Street
Rapid City, SD 57701

Jerry D. Johnson

Banks, Johnson, Kappelman & Becker
731 St. Joseph Street, #300

Rapid City, SD 57701

which addresses are the last addresses of the addressees known to the

subscriber. f?
Dated thl%

day of June, 20 12

%/44/5%

TERRY 1/ HOFER






STATE OF SOUTH DAKOTA )
COUNTY OF PENNINGTON )

CITY OF RAPID CITY, a
Municipal Corporation,

Plaintiff,
Vs.

GEORGE FISH, CLIFFORD FISH,
RANDALL MEIDINGER, AND
FISH GARGAGE SERVICE, INC,,
a South Dakota Corporation,

Defendant.
RANDALL MEIDINGER,

Third Party Plaintiff,

VS.

JERRY WRIGHT, JOHN LEAHY,
LINDA HANSEN, and DARYL BISHOP,

Third Party Defendants.

vvvvvvvvvvvvvvvvvvvvvvvvvv

IN CIRCUIT COURT
SEVENTH JUDICIAL CIRCUIT

FILENO. CR. 09-2171

MOTION TO WITHDRAW

The undersigned counsel of record hereby enters this Motion to Withdraw from

the above-entitled case as due to a conflict of interest.

Based upon the reason stated above, counsel respectfully request that this Court

enter an order granting the Mption to Withdraw.

By

Dated thisgé_{é!ay of June, 2012%\\/ s
. /i L1

!
\

Patrick KT fy/
P-0-Box 8027

Rapid City, SD 57709
(605)342-1963






STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT

CITY OF RAPID CITY, a FILE NO. CR. 09-2171

Municipal Corporation,

Plaintiff,
ORDER TO WITHDRAW

Vs.
GEORGE FISH, CLIFFORD FISH,
RANDALL MEIDINGER, AND
FISH GARGAGE SERVICE, INC,,
a South Dakota Corporation,

Defendant.
RANDALL MEIDINGER,
Third Party Plaintiff,

V8.

JERRY WRIGHT, JOHN LEAHY,
LINDA HANSEN, and DARYL BISHOP,

Third Party Defendants.

\._/\../\./\./\./vvvvvvvvvvvvvvvvvvvvv

The Court having considered the Defendant’s Motion to Withdraw, and for

good cause appearing, it is ORDERED that Defendant’s Motion to Withdraw is

GRANTED.

Dated this day of June, 2012.
The Honorable Gene Kean
ATTEST:
RANAE TRUMAN, CLERK
BY: ,Deputy






CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a true and correct copy of a
Motion and Order to Withdraw upon the person herein next designated, on the date
shown below, by depositing the same in the U.S. Mail at Rapid City, South Dakota, first

class postage prepaid, at his/her last known address, to wit:

John K. Nooney

Nooney, Solay & Van Norman
PO Box 8030

Rapid City, SD 57709

Terry Hofer

Bangs, McCullen, Butler, Foye & Simmons
PO Box 2670

Rapid City, SD 57709

Paul Winter

Angela Colbath

409 Kansas City Street
Rapid City, SD 57701

Jerry D. Johnson

Banks, Johnson, Kappelman & Becker
PO Box 9007

Rapid City, SD 57709

Mark Marshall

Bangs, McCullen, Butler, Foye & Simmons
PO Box 2670

Rapid City, SD 57709

Dated thi ay of June, 2012.

WDufﬁr ‘

P.O. Box 8027
Rapid City, SD 57709
(605)342-1963






STATE OF SOUTH DAKOTA )
COUNTY OF PENNINGTON )

CITY OF RAPID CITY, a
Municipal Corporation,

Plaintiff,
Vs.
GEORGE FISH, CLIFFORD FISH,
RANDALL MEIDINGER, AND
FISH GARGAGE SERVICE, INC.,
a South Dakota Corporation,
| Defendant.

RANDALL MEIDINGER,

Third Party Plaintiff,

VS.

JERRY WRIGHT, JOHN LEAHY,
LINDA HANSEN, and DARYL BISHOP,

Third Party Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

IN CIRCUIT COURT
SEVENTH JUDICIAL CIRCUIT

FILE NO. CR. 09-2171

MOTION TO WITHDRAW

The undersigned counsel of record hereby enters this Motion to Withdraw from

the above-entitled case due to a conflict of interest.
Based upon the reason stated above, counsel res

enter an order granting the Motion to Withdraw.

Dated this 2 Z day of June, 2012.

request that this Court






STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT

CITY OF RAPID CITY, a FILE NO. CR. 09-2171

Municipal Corporation,
Plaintiff,

ORDER TO WITHDRAW
vs.

GEORGE FISH, CLIFFORD FISH,
RANDALL MEIDINGER, AND
FISH GARGAGE SERVICE, INC,,
a South Dakota Corporation,
Defendant.
RANDALL MEIDINGER,
Third Party Plaintiff,

V8§,

JERRY WRIGHT, JOHN LEAHY,
LINDA HANSEN, and DARYL BISHOP,

Third Party Defendants.

vvvvvvvvvvvvvvvvv\_/\./\./vvvv\../\_/

The Court having considered the Defendant’s Motion to Withdraw, and for

good cause appearing, it is ORDERED that Defendant’s Motion to Withdraw is

GRANTED.

Dated this day of June, 2012.
The Honorable Gene Kean
ATTEST:
RANAE TRUMAN, CLERK
BY: ,Deputy






CERTIFICATE OF SERVICE

The undersigned hereby certifies that he served a true and correct copy of a
Motion and Order to Withdraw upon the person herein next designated, on the date
shown below, by depositing the same in the U.S. Mail at Rapid City, South Dakota, first

class postage prepaid, at his/her last known address, to wit:

John K. Nooney

Nooney, Solay & Van Norman
PO Box 8030

Rapid City, SD 57709

Terry Hofer

Bangs, McCullen, Butler, Foye & Simmons
PO Box 2670

Rapid City, SD 57709

Paul Winter

Angela Colbath

409 Kansas City Street
Rapid City, SD 57701

Jerry D. Johnson

Banks, Johnson, Kappelman & Becker
PO Box 9007

Rapid City, SD 57709

Mark Marshall
Bangs, McCullen, Butler, Foye & Simmons
PO Box 2670

Rapid City, SD 57709

Dated this th)l:y of June, 2012.






Robert Galbraith

From: Gene.Kean@uijs.state.sd.us

Sent: Wednesday, June 27, 2012 12:00 PM

To: John Nooney; jglanzer@duffylaw.pro; jdjbjck@aol.com; thofer@bangsmccullen.com;
winterlaw@rushmore.com; acolbath@rushmore.com; mmarshall@bangsmccullen.com

Ce: jfransen@fransenlaw.pro; joel.landeen@rcgov.org; Robert Galbraith; Gwen Aberle

Subject: RE: City of Rapid City v. George Fish et. al.

Counsel:

Due to Mr. Nooney's email objecting to the request for leave to withdraw, | want to save all of us some time. The motion to
withdraw was brief in content and did not spell out the factual reasons upon which the motion was based. Rather than
trying to determine what the facts are and ending up with a series of emails and affidavits back and forth, | believe it would
be proper at this stage to request Messrs. Duffy and Fransen to resubmit the request with some additional reason why
they are seeking the Order. Then, Mr. Nooney can respond to specifics and we are not left floundering in vagueness
which will save us all some time. For a time frame, could counsel resubmit their motion by July 5? And Mr. Nooney file his
resistance within one week thereafter? | am trying to use this interim time economically for the benefit of all.

Gene Kean

From: John Nooney [mailto:John@nsvnlaw.com]

Sent: Wed 6/27/2012 10:10 AM

To: Kean, Judge Gene; jglanzer@duffylaw.pro; jdjbjck@aol.com; thofer@bangsmccullen.com; winterlaw@rushmore.com;
acolbath@rushmore.com; mmarshall@bangsmccullen.com

Cc: jfransen@fransenlaw.pro; joel.landeen@rcgov.org; Robert Galbraith; Gwen Aberle

Subject: RE: City of Rapid City v. George Fish et. al.

Judge Kean and Counsel....

This is apprize each of you the | will be filing an Objection to the Motions to Withdrawal of Mr. Franzen and Duffy and
we will be filing that yet this week.

John K. Nooney

Nooney Solay & Van Norman, LLP
632 Main Street, Second Floor

PO Box 8030

Rapid City, SD 57701

(605) 721-5846 (phone)

(605) 721-5867 (fax)

The information contained in this e-mail message and any attachments thereto may be privileged and
confidential information intended only for the use of the intended recipient and protected by the attorney-client
privilege, the work product doctrine, or the Electronic Communication Privacy Act, 18 U.S.C. §§ 2510-2521.
2701-2712. If the reader of this e-mail message is not the intended recipient or the employee or agent
responsible for delivery of it to the intended recipient, you are hereby on notice that you are in possession of
confidential and/or privileged information and that any dissemination, distribution or copying of this e-mail and
any attachments thereto is strictly prohibited. I you have received this e-mail in error, please notify me by
replying to this message and permanently delete the original and any copy, including written (pl mtcd) LOplLS of
this e-mail and any attachments thereto.






Circular 230 Disclosure: To ensure compliance with requirements imposed by the IRS, we inform you that
any U.S. federal tax advice contained in this communication (including any attachments) is not intended or
written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue
Code or (ii) promoting, marketing or recommending to another party any transaction or matter addressed
herein. This advice may not be forwarded (other than to the taxpayer to which it has been sent) without our
express written consent.

From: Gene.Kean@ujs.state.sd.us [mailto:Gene.Kean@ujs.state.sd.us]

Sent: Tuesday, June 26, 2012 5:30 PM

To: jglanzer@duffylaw.pro; jdjbjck@aol.com; John Nooney; thofer@bangsmccullen.com; winterlaw@rushmore.com;
acolbath@rushmore.com; mmarshall@bangsmccullen.com

Cc: jfransen@fransenlaw.pro

Subject: RE: Clty of Rapid CIty v. George Fish et. al.

| printed out the Orders and made two slight modification to each. One change was to make the defendants a plural
posessive rather than a singular one (defendants'). The next was to add in a caption the name of Mr. Duffy and the other
caption the name of Mr. Fransen as there was a motion from each attorney.

Gene Kean

From: Glanzer, Jodi [mailto:jglanzer@duffylaw.pro]

Sent: Tue 6/26/2012 4:47 PM

To: Kean, Judge Gene; idjbjck@aol.com; John Nooney; Terry Hofer; Paul R. Winter; acolbath@rushmore.com;
mmarshall@bangsmeccullen.com

Cc: Fransen, Jeff

Subject: ClIty of Rapid CIty v. George Fish et. al.

Judge, Ladies and Gentlemen,

Attached please find a copy of the Motion and proposed Order to Withdraw
for Patrick K. Duffy which was submitted to the Clerk for filing by US
Mail today in the above-referenced matter.

Feel free to contact our office with any questions.

Jodi Glanzer, Legal Assistant
PATRICK K. DUFFY,LLC &
JEFFREY J. FRANSEN, LLC
PO Box 8027

629 Quincy Street, Suite 105
Rapid City, SD 57709

Phone (605) 342-1963

Fax (605) 399-9512
iglanzer@duffvlaw.pro
nonduffy@rushmore.com






On 6/26/12 3:34 PM, "jodi" <nonduffy@rushmore.com> wrote:

>This E-mail was sent from "RNP00267342EES57" (Aficio MP C4502).
>

>Scan Date: 06.26.2012 15:34:52 (-0600)

>Queries to: jglanzer@duffylaw.pro

>






PATRICK K. DUFFY, LLC
Attorney at Law
629 Quincy Street, Suite 105; P.O. Box 8027
Rapid City, SD 57709-8027
(605) 342-1963 voice
(605) 399-9512 fax

July 2, 2012

John Nooney

Nooney, Solay & Van Norman
PO Box 8030

Rapid City, SD 57709

Re: Fish Garbage Service, Inc. / City of Rapid City
CIv. 09-2171

Mr. Nooney:

Mr. Fransen and I contacted Judge Kean ex parte concerning our conflicts in this
case. We contacted Judge Kean ex parte because we felt Common 12 to Rule 1.6 limited
any disclosure to “no greater...than necessary to accomplish the purpose” of withdrawal.

Judge Kean has directed us to inform you of our contact with him. The text of our
letter to Judge Kean was as follows:

We have received your email requesting additional
information. We can state that based upon information recently
learned we have a conflict of interest as between Clifford Fish
individually, Clifford Fish as a corporate officer, George Fish and
the Corporation. We represent all three in this case. We believe
the information we have learned creates non-waivable conflicts.
We respectfully request that we not be compelled to reveal the
exact nature of the information that we have recently learned. It is
protected by the attorney client privilege, and the precise contours
of our reasoning we believe to be protected under the work product
doctrine as well. We believe we are duty-bound not to reveal the
precise nature of what we have learned because, to put it mildly, it
is not the kind of information to which Mr. Nooney would have a
right to learn from us. -

We respectfully request that you honor our motions to
withdraw on the strength of our conclusions concerning the
conflict issues we face.






We are sending this missive to you, alone, because we do
not believe the reasoning we’ve set forth is properly discoverable
by anyone else in the case. To that extent, it is our intent that this
letter be viewed as “under seal.” We would rather have the
decision concerning its discoverability be made by you, should you
decide this letter is discoverable.

Judge Kean Letter, June 27, 2012.

It seems to me you have no standing to object to a motion to withdraw. It seems
to me you have no standing under any disciplinary rules.

In addition, Mr. Hofer has informed us that you told him that you could see the
conflict on our part between George and Cliff Fish after our motion to withdraw had been
filed. Thus, I’ll be interested in any pleading that you file which seems to suggest that
you have a right to challenge our motion to withdraw.

cc: Judge Kean






STATE OF SOUTH DAKOTA ) IN CIRCUIT COURT
):SS
COUNTY OF PENNINGTON ) SEVENTH JUDICIAL CIRCUIT

CITY OF RAPID CITY, a Municipal Civil No. 09-2171
Corporation

Plaintiff,

GEORGE FISH, CLIFFORD FISH,
RANDALL MEIDINGER and FISH

GARBAGE SERVICE, INC., a South Dakota BRIEF IN OPPOSITION TO
Corporation, MOTION TO WITHDRAW
Defendants.
RANDALL MEIDINGER,
Third Party Plaintiff,

JERRY WRIGHT, JOHN LEAHY,
LINDA HANSEN, and DARYL BISHOP,

Third Party Defendants.

COMES NOW, the above-named Plaintiff, City of Rapid City (the “City™), a municipal
corporation, by and through its undersigned counsel of record, John K. Nooney, and respectfully
submits this Brief in Opposition to Motion to Withdraw.

PROCEDURAL HISTORY

This action was commenced by the City of Rapid City (“City”) by service of a Summons
and Complaint, dated December 23, 2009, on the Defendants, George Fish, Clifford Fish, Fish

Garbage Service, Inc. and Randall Meidinger. On February 12, 2010, counsel, Terry L. Hofer,
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filed an Answer on behalf of the Defendants George Fish, Clifford Fish, and Fish Garbage
Service, Inc. Due to issues with the criminal proceedings commenced against the Defendants,
discovery did not begin until August of 2011. On August 19, 2011, the City served the
Plaintiff’s First Set of Interrogatories, Requests for Production of Documents, and Requests for
Admissions on each of the Defendants. Among other information, the discovery requested
documents and information concerning loads of refuse dumped by Fish Garbage Service, Inc. at
the City landfill for a free or reduced charge. See Exhibits 1-3 to Affidavit of Robert J.
Galbraith in Support of Motion to Compel, dated February 8, 2012. It has been discovered
throughout the course of this litigation that much of the information sought by the City
concerning loads dumped for free or reduced rates exists on the WAM server. WAM Software
provides billing and operations software for waste haulers. The WAM system was utilized by
Fish for the compilation of data, the generation of reports, and the production of billing
statements to its customers. Because the WAM software and server were transferred by Fish to
Red River Service Corporation, a Subpoena Duces Tecum to Red River Service Corporation was
served on November 9, 2011. See Exhibit 1 to the Affidavit of Robert J. Galbraith, dated
November 28, 2011. Red River Service Corporation brought a Motion to Quash that Subpoena
which was subsequently denied by the Court. See Order Denying Motion to Quash Protective
Order, dated December 9, 2011. During the deposition of Red River Service Corporation, Red
River Service Corporation produced two CDs of information from the WAM server. However,
WAM information must be accessed using WAM software. See Affidavit of Gwen M. Aberle in
Support of Motion to Compel, dated February 8, 2012. Because the WAM software existed only

on the server at Red River Service Corporation, the CDs contained unusable information. /d.





In a further effort to obtain the information from the WAM server, counsel for the City
sent two separate meet and confer letters pursuant to SDCL § 15-6-37(a) on January 18, 2012
and January 26, 2012. See Exhibits 4-5 to Affidavit of Robert J. Galbraith in Support of Motion
to Compel, dated February 8, 2012. On February 8, 2012, the City filed a Motion to Compel,
asking the Court to Order the Defendants George Fish, Clifford Fish, and Fish Garbage Service,
Inc. to provide full and complete answers to the first set of discovery which had been outstanding
since August of 2011. On April 4, 2012, the Court entered a Memorandum Decision ordering

the Defendants to provide the WAM information in “useable form.”

On May 7, 2012, the Defendants, George Fish, Clifford Fish, and Fish Garbage Service,
Inc., by and through their counsel, produced what was alleged to be full and complete responses
to the discovery in accordance with the Court’s Order. See Exhibit 3 to the Affidavit of Robert J.
Galbraith, dated June 14, 2012. On May 8, 2012, the City responded by mailing a meet and
confer letter pursuant to SDCL § 15-6-37(a) setting forth the deficiencies in the responses

provided. See Exhibit 5 to the Affidavit of Robert J. Galbraith, dated June 14, 2012.

Because of the Fish Defendants’ continuous refusal to provide the information from the
WAM server to the City, the City was forced to file a second Motion to Compel on June 14,
2012, approximately 10 months after the information was first requested. That motion remains

pending before this Court.

Patrick Duffy’s first appearance in this matter dates back to shortly after the first set of
discovery was served on the Defendants in August of 2011. Mr. Duffy filed a Notice of
Appearance on August 25, 2011. See Exhibit 1 to Affidavit of John K. Nooney. Mr. Duffy

appeared on behalf of the Defendants, George Fish, Clifford Fish, and Fish Garbage Service, Inc.





Notwithstanding the fact that Mr. Duffy had represented Clifford Fish throughout the criminal
proceedings, Mr. Duffy saw no conflict of interest in representing all Fish Defendants. A
signature line was included for Mr. Duffy on all future pleadings filed on behalf of the Fish

Defendants.

Jeffrey Fransen works in Mr. Duffy’s office. Mr. Fransen’s first appearance on record in
this matter occurred recently. On June 1, 2012, the Fish Defendants and Meidinger filed a
Motion for Leave to Amend to Assert Counterclaims, Third Party Claims and Cross Claims
(“Motion for Leave to Amend”). See Exhibit 2 to Affidavit of John K. Nooney. The Motion for
Leave to Amend was signed by Terry L. Hofer, Patrick K. Duffy, and Jeffrey J. Fransen, each on
behalf of George Fish, Clifford Fish, and Fish Garbage Service, Inc. Although Mr. Duffy had
been involved in the civil litigation for approximately 10 months and involved with Clifford Fish
for over a year, Mr. Duffy saw no conflict of interest in continuing to represent the Fish
Defendants and signing the Motion for Leave to Amend on behalf of all Fish Defendants. Mr.
Fransen had also appeared on behalf of Clifford Fish during the criminal proceedings.
Notwithstanding Mr. Fransen’s involvement in this matter for over a year, Mr. Fransen saw no
conflict of interest in representing the Fish Defendants and signing the Motion for Leave to
Amend on behalf of all Fish Defendants. Further, as counsel for the Fish Defendants, Messrs.
Duffy and Fransen have had within their control, the ability to review all WAM information

which has been pursued by the City for over 10 months now.

Since the Motion for Leave to Amend was filed on June 1, 2012, there has been no
additional discovery completed in this matter. The only additional actions taken were briefings
to the Court by both parties concerning the WAM information. On June 14, 2012, the City filed

its second Motion to Compel. Within the Motion to Compel, the City has set forth both that the
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information requested by the City can be obtained from the WAM server, and that the Fish
Defendants have failed to do so. Further, the City provided several examples of Fish Garbage
Service, Inc. invoices that seemingly show evidence of misdeclared loads as further evidence of
why the information must be obtained. In providing this information, the City used documents
and information, belonging to the Fish Defendants and which has been in the possession or

control of the Fish Defendants since before the inception of this litigation.

After the Motion to Compel was filed, the Fish Defendants filed a Motion for
Continuance on June 25, 2012, signed by Messrs. Hofer, Duffy, and Fransen. See Exhibit 3 to
the Affidavit of John K. Nooney. Messrs. Duffy and Fransen each filed a Motion to Withdraw on
June 26, 2012. See Exhibits 4-5 to the Affidavit of John K. Nooney. Notwithstanding Messrs.
Duffy and Fransen’s ability to review all of the information included in the Motion to Compel as
counsel for the Fish Defendants, no conflict arose until the City filed its Motion to Compel. The
only possible explanation for Messrs. Duffy and Fransen’s newly discovered conflict of interest
appears to be that the City has enlightened counsel with “new information” which has been in

their possession for over a year.

Because of the lack of information provided in Messrs. Duffy and Fransen’s Motions to
Withdraw, on June 27, 2012, this Court directed counsel to provide a more specific statement of
the grounds for withdrawal. See Exhibit 6 to the Affidavit of John K. Nooney. On July 2, 2012,
counsel for the City received correspondence from Messrs. Duffy and Fransen disclosing an ex
parte communication with the Court and further providing that “based upon information recently
learned we have a conflict of interest as between Clifford Fish, individually, Clifford Fish as a
corporate officer, George Fish and the Corporation.” See Exhibit 7 to the Affidavit of John K.

Nooney. Messrs. Duffy and Fransen continue on to state “[w]e represent all three in this case.
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We believe the information we have learned creates non-waivable conflicts.” Id No further

information has been provided.

ARGUMENT AND AUTHORITY

The authority for counsels’ withdrawal from a pending action is found in SDCL § 16-18-
31 and the South Dakota Rules of Professional Conduct, Rule 1.16. SDCL § 16-18-31 provides
as follows:

No attorney who has appeared of record in any civil or criminal proceeding shall be

permitted to withdraw in any pending action except by order of the court after notice to

all parties concerned.
Messrs. Duffy and Fransen have filed a Motion to Withdraw with the Court consistent with
SDCL § 16-18-31. However, pursuant to SDCL § 15-6-43(e), when a motion is based upon facts
not appearing in the record, the Court must take evidence by affidavit or oral or deposition
testimony. No such evidence has been provided in this case. Neither Mr. Duffy, nor Mr.
Fransen have submitted an affidavit to the Court concerning the alleged conflict of interest. As
such, there currently is no evidence before the Court upon which the Motions to Withdraw can
be granted. Messrs. Duffy and Fransen’s ex parte letter to the Court is not sworn testimony upon
which any ruling can be made. However, because the ex parte letter is the only form of
information which has been received to date, the City files this objection based upon the
unverified representations made therein.

Of the most concern to the City is Messrs. Duffy and Fransen’s representation that a non-
waivable conflict of interest exists. While Mr. Hofer has not yet filed a Motion to Withdraw, to
the extent Messrs. Duffy and Fransen have a non-waivable conflict of interest, it is unclear to the

City how Mr. Hofer does not have that same conflict. To the extent a non-waivable conflict does

not exist, Messrs. Duffy and Fransen have not stated an appropriate grounds for their withdrawal
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from this litigation. Through conversations with Mr. Hofer, counsel for the City understands that
Mr. Hofer does not intend to file a motion to withdraw at this juncture as he does not perceive
that a non-waivable conflict exists. See Affidavit of John K. Nooney, § 2. However, to the extent
there is a non-waivable conflict, the City anticipates that a Motion to Withdraw will also be filed
by Mr. Hofer. Should Mr. Hofer also file a Motion to Withdraw, the Fish Defendants will be
unrepresented by counsel. As set forth in detail above, the City has spent 10 months and
thousands of dollars pursuing discovery which the Fish Defendants continue to fail and refuse to
provide. If this Court allows the Fish Defendants to continue without counsel, the chances of
obtaining that discovery appear to be minimal. Further, prior to recent Motion for Continuance
filed by the Fish Defendants, this case was set for trial in December of this year. Before this
Court allows the withdrawal of counsel for the Fish Defendants, some assurances need to be
made that the Fish Defendants will continue to retain counsel in this matter and that the City’s
discovery requests, which have been the subject of two Motions to Compel, are answered in their
entirety.

Notwithstanding Messrs. Duffy and Fransen’s unverified affirmation of a conflict of
interest, “[a] lawyer must comply with applicable law requiring notice to or permission of a
tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer shall
continue representation notwithstanding good cause for terminating the representation.” South
Dakota Rules of Professional Conduct, Rule 1.16(c). The City respectfully requests that this
Court order Messrs. Duffy and Fransen to continue their representation of the Fish Defendants
until all discovery issues have been fully resolved and until adequate assurances have been

provided that the Fish Defendants will continue to be represented by counsel in this matter.





CONCLUSION

For the foregoing reasons, the Plaintiff, the City of Rapid City, respectfully requests that
this Court enter an Order denying the Motions to Withdraw of Patrick Duffy Jeffrey Fransen
until adequate assurance can be made that the Fish Defendants will continue to be represented by
counsel and until all outstanding discovery is adequately and appropriate answered in full.

Dated this 9" day of July, 2012

e

QW&W

JOHN K NOONEY

(R/gf RT J. GALBRAITH

A w&xgntiff

NOONEY SOLAY & VAN NORMAN, LLP
632 Main Street, 2nd Floor / P.O. Box 8030
Rapid City, SD 57709-8030

(605) 721-5846





this 9" day of July, 2012.

CERTIFICATE OF SERVICE

I, John K. Nooney, attorney for Plaintiff, hereby certify that a true and correct copy of the

foregoing was served as indicated upon:

Terry L. Hofer

Bangs, McCullen, Butler, Foye & Simmons
P.O. Box 2670

Rapid City, SD 57709-2670
thofer@bangsmccullen.com

Attorneys for Defendants George Fish, Cliff
Fish and Fish Garbage Service, Inc.

Paul R. Winter

Angela M. Colbath

Attorney at Law, P.C.

409 Kansas City Street

Rapid City, SD 57701
winterlaw(@rushmore.com
acolbath@rushmore.com

Attorneys for Defendant and Third Party
Plaintiff Randall Meidinger

Patrick Dufty

Patrick K. Duffy, LLC

629 Quincy Street, Ste 105

P.O, Box 8027

Rapid City, SD 57709
iglanzer@duffylaw.pro

Attorneys for Defendants George Fish, Cliff
Fish and Fish Garbage Service, Inc.

Jerry D. Johnson

Banks, Johnson, Kappelman & Becker
P. O. Box 9007

Rapid City, SD 57709
jdibjck@aol.com

Attorneys for Third Party Defendants

[x] U.S. Mail

[ ]Federal Express

[ ] Hand Delivery

[ ] Facsimile Transmission
[x] Email

[x] U.S. Mail

[ ] Federal Express

[ ] Hand Delivery

[ ] Facsimile Transmission
[x] Email

[x] U.S. Mail

[ ] Federal Express

[ ] Hand Delivery

[ ] Facsimile Transmission
[x] Email

[x] U.S. Mail

[ ] Federal Express

[ ] Hand Delivery

[ ] Facsimile Transmission
[x] Email






