
From: Brendan Casey [mailto:brendan@epicoutdoor.com]  
Sent: Tuesday, May 08, 2012 1:44 PM 
To: Mason Jordan; Laurenti Steve; Brown Gary; Wright Jerry; Doyle Charity; Nordstrom Ritchie; Davis 
Dave; Roberts John; Sasso Ron 
Cc: Kooiker Sam; Kooiker Sam; Landeen Joel 
Subject: Special Council Meeting; sign Ordinance 
 
Council members, 
 
Does everyone remember this stuff? 
 
F R I D A Y ,  A P R I L  8 ,  2 0 1 1  

On Billboards...  

 

 
(click on photos to make them larger) 

 
I thought you might.   
 



Over the last decade, Councilman then Mayor Hanks took every opportunity he could to expand the City 
of Rapid's outdoor advertising company (Civic Center signage, LED in Memorial park, Rapid Transit 
advertising, etc) and curtail and villanize private sector attempts to do the same. Over the last 
decade, we have had no less than 5 major re-writes of the code, each being more regressive and illegal 
than the next.  Each of the Alan Hanks appointed committees were comprised of those who despise 
signs, and usually a single industry representative who usually got out voted 10 to 1.  These 
recommendations were then brought forward as a "reasonably negotiated and by the people" ordinance 
to be considered by the Council.  Now the sign code has blossomed to over 28 pages, and you are 
contemplating adding another 3-4 pages to it on Monday night.  Keep in mind, the AOB (or strip club) 
ordinance is only 14 pages.  The industry has abided by each and every version of these punitive codes, 
regardless of its illegality and despite what the Petersen's and Lisa Modrick's of RC would have you 
believe.  In the last 8 years under a myriad of different codes, there has been 30 billboard locations 
removed and ZERO replaced. Why are we layering on more ordinance?  Oh yes . . . the "people have 
spoken" and we have 2 innititiated measures to contend with now.  Here is where it really gets tricky . 
.  
 
Facing heavy competition in the mayoral race, Alan Hanks aligned with Lisa Modrick and the newly 
formed Scenic Rapid City to concoct a municipal issue out of billboards, to divert attention from Hanks' 
record and add a little "visual clutter" to the June 7th ballot.  Despite the legal analysis given to Hanks 
and then City Attorney Jason Green by the industry, the initiated measures were hastily placed on the 
ballot and the legal ramifications were ignored (see attached). Those of you who went to Pierre in 
opposition to SB157 should now be well aware of the legal issues surrounding the initiated 
measures.  70% of the SD State Legislature agreed with the industry's analysis. Both of these initiated 
measures violate state and federal law, Alan Hanks and Jason Green are long gone, and now the 
council and the industry (along with a few attorneys and a couple of Judges) have to straighten this 
mess out. 
 
I have sent dozens of correspondences to the present and past councils regarding overriding state and 
federal law, so more discussion or analysis from me is unnecessary.  The councils inability to separate 
legitimate business concerns from the desires of the 8th Street Bunch has resulted in litigation that I 
am certain will not be in the best interest of the taxpayers or the business community. Lamar has filed 
a claim in federal court (see attached) and it is likely other sign companies will do the same in state 
court. 
 
In regards to the sign matter you will be undertaking during the special council meeting, I have no 
input.  Pass it or don't.  It will not change the fact that the City of RC has had a defacto ban in place 
for the last 8 years by and through your 28 page (and growing) ordinance, in obvious violation of state 
law.  Further additions and tightening of this municipal ordinance only solidifies what the industry has 
contended for years. 
 
I continually hear the Modrick/Petersen/Jensen group talking about how "the people have spoken" and 
the "public vote".  Epic Outdoor Advertising is running at full capacity, with signs being rented by the 
willing and with our prices rising.  Isn't this a "public vote" as well? 
 
Please think about the local businesses and their employees who prefer to utilize this type of 
advertising . . they vote in municipal elections too, you know. 
 
Thank you for your time,  
 
Brendan Casey 
Epic Outdoor Advertising 
 



















FILED 

UNITED STATES DISTRICT COURT 

AUG 29 2011DISTRICT OF SOUTH DAKOTA 

~ 
Lamar Advertising of South File No. /1-60 G~ 
Dakota, Inc., a South Dakota 
corporation, and TLC Properties, 
Inc., d/b/a Lamar TLC Properties, 
Inc., a Louisiana corporation, COMPLAINT 

Plaintiffs, 

v. 

City of Rapid City, a South Dakota 
municipal corporation, 

Defendant. 

For their complaint, plaintiffs Lamar Advertising of South Dakota, Inc. and TLC 

Properties, Inc., d/b/a Lamar TLC Properties, Inc., state and allege as follows: 

THE PARTIES 

1. Plaintiff Lamar Advertising of South Dakota, Inc. ("Lamar") is a South 

Dakota corporation with its principal place of business at 5321 Corporate Boulevard, 

Baton Rouge, Louisiana 70896 and a registered office at 300 South Phillips A venue, 

Suite 300, Sioux Falls, South Dakota 57104. 

2. PlaintiffTLC Properties, Inc., d/b/a Lamar TLC Properties, Inc., ("TLC") is 

a Louisiana corporation with its principal place of business at 5321 Corporate Boulevard. 

Baton Rouge, Louisiana 70896 and a registered office at 300 South Phillips Avenue, 

Suite 300, Sioux Falls, South Dakota 57104. 
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3. Defendant City of Rapid City (the "City") is a South Dakota municipal 

corporation existing under the laws of the State of South Dakota and located at 300 Sixth 

Street, Rapid City, South Dakota 5770 I. 

JURISDICTION AND VENUE 

4. This Court has jurisdiction under 28 U.S.C. § 1331 because this action 

arises under the United States Constitution, as fully set forth herein. 

5. This Court has supplemental jurisdiction under 28 U.S.C. § 1367(a) for 

Lamar's state law claims. 

6. 	 Venue properly lies in this Court pursuant to 28 U.S.c. § 1391. 

FACTUAL BACKGROUND 

7. Lamar is in the business of outdoor advertising. In the City, Lamar owns 

and maintains 118 outdoor advertising signs pursuant to and in compliance with the 

Rapid City Municipal Code (the "Code"). 

8. Lamar leases the real property on which its outdoor advertising signs are 

located. 

9. TLC has an ownership interest in several parcels of real property which 

Lamar leases for its outdoor advertising signs. 

10. All of Lamar's signs are classified as "otT-premises signs" which are 

defined by Section 15.28.010 of the Code as: "[a]ny sign identifying or advertising a 

business, person, activity, goods, products or services located off the premises from 

where the business, person/activity, goods, products, or services are located." 

2. 
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] 1. None of Lamar's signs are classified as "on-premises signs" which are 

defined by Section 15.28.010 of the Code as: "[a]ny sign identifYing or advertising a 

business, person, activity, goods, products or services which are located on the premises 

where the sign is installed and maintained." 

12. Under Section 15.28.250 of the Code, the City is authorized to issue "off­

premises sign credits" to "owners of off-premises signs who have completely removed a 

previously existing, lawfully erected off-premise sign and all associated structures" after 

the 2002 effective date of the provision. 

13. Section 15.28.250 of the Code also provides that off-premises sign credits 

are issued if an owner replaces a sign face larger than two hundred fifty (250) square feet 

for a sign face not larger than two hundred fifty (250) square feet. 

14. Since October 2002, Lamar has received ninety-eight (98) sign credits from 

the City for the removal of forty-five (45) lawfully erected off-premises signs and the 

replacement of the faces of four (4) lawfully erected signs with sign faces under two 

hundred fifty (250) square feet. 

15. Lamar surrendered its property rights in these lawfully erected signs with 

the expectation that the off-premises sign credits could be used to erect new signs or 

convert existing signs to digital signs, as provided by the Code. 

16. Pursuant to Section 15.28.250(E) of the Code, "[o]ffpremise sign credits 

may only be used to erect a new off-premises sign if the proposed new sign is in full 

3. 
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compliance with all requirements of the Rapid City Municipal Code and all applicable 

federal, state or local laws and regulations." 

17. Previously, Lamar used four (4) of its off-premises sign credits to construct 

two (2) new digital signs in the City and intended to use additional sign credits for this 

purpose. 

18. In April 2011, Lamar attempted to use its off-premises sign credits to 

convert six (6) of its signs to digital signs but the City denied all six (6) applications. 

19. In addition, Lamar intended to use its off-premises sign credits to convert 

ten (l0) additional signs to digital signs, all of which are located on parcels of real 

property in which TLC has an ownership interest. 

20. Further, Lamar intended to use its off-premises sign credits to erect new 

signs within the City. 

21. On or about June 7, 2011, a City election was held and The Citizens' 

Billboard Control Initiative was passed by the electorate. The Citizens' Billboard Control 

Initiative amended the Code to prohibit all off-premises signs with internal illumination 

or which display electronic variable messages. 

22. Section 15.28.050 of the Code was amended by adding the following new 

subdivision: 

R. Off-premises signs with internal illumination or displaying 
electronic variable messages are prohibited. Any new off­
premises sign is prohibited if it is internally illuminated or 
operates to display electronic variable messages through light 
emitting diodes or any other light emitting mechanism. An 
existing off-premises sign may not be converted to a sign that 

4. 
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is internally illuminated or operates to display electronic 
variable messages through light emitting diodes, liquid crystal 
display, plasma image display, or any other light emitting 
mechanism. 

23. Section IS.28.160 of the Code was amended by adding the following new 

subdivision: 

P. No off-premises sign is permitted that is internally 
illuminated or operates to display electronic variable 
messages through light emitting diodes, liquid crystal display, 
plasma image display, or any other light emitting mechanism. 

24. In addition, The Citizens' Billboard Control Initiative amended the Code to 

increase the distance between outdoor advertising signs. Section IS.28.l60(D) of the 

Code was amended by changing the following language: 

D. Off-premise signs shall be located not nearer than ~ 
1,500 feet from any other off-premise sign. The distance 
between off~premise signs shall be measured from the base of 
the sign in all directions (radial feet). In addition, no off­
premises sign shall be located nearer than .f...,(}OO 2,000 feet 
from the nearest off premises signs as measured by the 
distance over a public road between a line that extends from 
the base of each sign to the nearest mid-point of any public 
road from which the sign is intended to be viewed. 

25. At the June 7, 20 II City election, The Citizens' Reform Initiative for 

Billboard Sign Credits was also passed by the electorate. The Citizens' Reform Initiative 

for Billboard Sign Credits amended the Code by prohibiting any additional off-premises 

sign credits from being issued if, at any time, there are more than twenty (20) off-

premises sign credits outstanding, thereby establishing a cap on the number of off-

premises sign credits held by Lamar. 

5. 
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26. Section 15.28.250 of the Code was amended by adding the following new 

provision to subdivision B: 

An off-premises sign credit may not be issued if there are 
more than twenty sign credits outstanding. 

27. In addition, The Citizens' Reform Initiative for Billboard Sign Credits 

amended the Code to place a time limit of twenty (20) years on the life of existing and 

future sign credits granted under the Code. 

28. Section 15.28.250 of the Code was amended by adding the following new 

provIsIOn: 

F. Sunset Date for Sign Credit. An off-premises sign credit 
shall not exist in perpetuity. An off-premises sign credit shal1 
terminate two decades after it has been issued unless utilized 
within twenty years from the date of issuance by the Building 
Official or unless the same has become void by operation of 
the provisions of this Section 15.28.250. 

29. The Fifth Amendment to the United States Constitution provides that 

private property shall not "be taken for public use, without just compensation." The Fifth 

Amendment applies to the states through the Fourteenth Amendment to the United States 

Constitution. 

30. Article VI § 13 of the South Dakota Constitution also provides that 

"[p Jrivate property shall not be taken for public use, or damaged, without just 

compensation .... , 

31. Lamar removed lawfully erected signs in exchange for sign credits under 

the previous sign credit ordinance with the expectation that Lamar would be able to use 

6. 
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those credits in the future to convert existing signs to digital signs and to construct new 

signs and with the expectation that those credits would be in existence for longer than 

twenty years. As such, Lamar's off-premises sign credits reflect valuable interests in 

property. 

32. Section lS.28.0S0(R) and lS.28.160(P) of the Code's ban on all off-

premises signs with internal illumination or which display electronic variable messages 

makes it impossible for Lamar to use any of its off-premises sign credits to convert 

existing signs to digital signs and to construct new digital signs which constitutes a 

regulatory taking requiring compensation from the City under the Fifth and Fourteenth 

Amendments of the United States Constitution and Article VI § 13 of the South Dakota 

Constitution. 

33. The increased distance between off-premises signs imposed by Section 

lS.28.160(D) of the Code makes it impossible for Lamar to use any of its off-premises 

sign credits to construct any new off-premises signs in the City and constitutes a 

regulatory taking requiring compensation from the City under the Fifth and Fourteenth 

Amendments of the United States Constitution and Article VI § 13 of the South Dakota 

Constitution. 

34. The inability ofTLC to use the real property in which it has an ownership 

interest for signs with internal illumination or which display electronic variable messages 

decreases the value ofTLC's real property interest and constitutes a regulatory taking 

7. 
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requiring compensation from the City under the Fifth and Fourteenth Amendments of the 

United States Constitution and Article VI § 13 of the South Dakota Constitution. 

35. In addition, Section 15.28.2S0(B)(6) of the Code may be retroactively 

applied to Lamar's existing credits which were obtained in reliance on the City's sign 

credit ordinance, decreasing Lamar's credits from the existing ninety-four (94) credits to 

twenty (20) credits. Consequently, the twenty-credit-cap on sign credits may constitute a 

regulatory taking requiring compensation from the City under the Fifth and Fourteenth 

Amendments of the United States Constitution and Article VI § 13 of the South Dakota 

Constituti on. 

36. Further, the value of the sign credits are materially diminished by 

15.28.250(F) of the Code because Lamar's property rights in such credits are completely 

extinguished at the end of the twenty-year amortization period. Consequently, the twenty-

year phase out constitutes a regulatory taking requiring compensation from the City under 

the Fifth and Fourteenth Amendments of the United States Constitution and Article VI 

§ 13 of the South Dakota Constitution. 

37. SDCL § 31-29-75 specifically prohibits a municipality from removing 

advertising signs by an amortization schedule and guarantees just compensation for such 

removal: 

No outdoor advertising sign, display, or device may be 
removed by an amortization schedule, nor may its value be so 
determined, and the owners thereof and the owners of the real 
property on which the same are situated shall be guaranteed 
just compensation, including through condemnation 

8. 
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procedures, as provided in § § 31-29-61 to 31-29-83, 
inclusive. 

38. The twenty-year sign credit limitation in Section IS.28.2S0(F) of the Code 

removes outdoor advertising by an amortization schedule and does not provide the 

required just compensation. 

39. SDCL § 31-29-69 specifically prohibits a municipality from banning 

outdoor advertising within its incorporated limits: 

Nothing in § § 31-29-61 to 31-29-83, inclusive, authorizes 
any local authority to prohibit outdoor advertising throughout 
its jurisdiction. However, any such regulation and control 
shall be reasonable and reasonably related to the needs of the 
business community to adequately and properly advertise its 
goods and services of benefit to the traveling public. 

40. The ban on all off-premises signs with internal illumination or which 

display electronic variable messages in Sections IS.28.0S0(R) and IS.28.160(P) of the 

Code effectively prohibits outdoor advertising in the City and is not reasonably related to 

the needs of the business community to adequately and properly advertise its goods and 

services of benefit to the traveling public. 

41. In addition, the tripling of the required distance between off-premises signs 

from 500 to 1,500 feet (measured radial) and the doubling of the distance as measured 

over a public road from 1,000 to 2,000 feet (measured linear) in Section 15 .28.160(D) of 

the Code effectively creates a ban on all types of new outdoor off-premises advertising 

and is not reasonably related to the needs of the business community to adequately and 

properly advertise its goods and services of benefit to the traveling public. 

9. 
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42. The Fourteenth Amendment to the United States Constitution provides that 

"no state shall ... deny to any person within its jurisdiction the equal protection of the 

laws." 

43. Article VI § IS of the South Dakota Constitution similarly provides that 

"[n]o law shall be passed granting to any citizen, class of citizens or corporation, 

privileges or immunities which upon the same terms shall not equal1y belong to all 

citizens or corporations." 

44. Imposing the requirements in Section 15.2S.050(R), 15 .2S.160(P), and 

15 .2S.160(D) of the Code to off-premises signs, but not on-premises signs, deprives 

persons with off-premises signs equal protection under the law in violation of the 

Fourteenth Amendment to the United States Constitution and Article VI § IS of the South 

Dakota Constitution. 

45. The First Amendment to the United States Constitution provides that 

"Congress shall make no law ... abridging the freedom of speech ..." The First 

Amendment applies to the states through the Fourteenth Amendment to the United States 

Constitution. 

46. Article VI § 5 of the South Dakota Constitution also provides a right to free 

speech. 

47. The ban on all off-premises signs with internal illumination or which 

display electronic variable messages in Sections 15.2S.050(R) and 15.2S.160(P) of the 

Code and the increase in distance between signs to ban all types of new outdoor off­

10. 
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premises advertising in Section 15.28.160(D) of the Code are not narrowly tailored and 

leave no alternative channels for this type of advertising in violation of the First and 

Fourteenth Amendment to the United States Constitution and Article VI § 5 of the South 

Dakota Constitution. 

COUNT I 


DECLARATORY JUDGMENT 

VIOLATION OF THE FIFTH AND FOURTEENTH AMENDMENTS TO THE 


UNITED STATES CONSTITUTION 


48. Lamar and TLC incorporate the preceding paragraphs by reference as 

though set forth in full. 

49. This cause of action is brought pursuant to SDCL § 21-24-1, et seq., for a 

judicial declaration by this Court. 

50. The Fifth Amendment to the United States Constitution provides that 

private property shall not "be taken for public use, without just compensation." The Fifth 

Amendment applies to the states through the Fourteenth Amendment to the United States 

Constitution. 

5 I . Lamar removed lawfully erected signs in exchange for sign credits under 

the previous sign credit ordinance with the expectation that Lamar would be able to use 

those credits in the future to convert existing signs to digital signs and to construct new 

signs and with the expectation that those credits would be in existence for longer than 

twenty years. As such, Lamar's off-premises sign credits reflect valuable interests in 

property. 
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52. TLC has an ownership interest in several parcels of real property which 

Lamar leases for its outdoor advertising signs. 

53. Sections 15.28.050(R) and 15.28.160(P) of the Code's ban on all off-

premises signs with internal illumination or which display electronic variable messages 

makes it impossible for Lamar to use any of its off-premises sign credits to convert 

existing signs to digital signs and to construct new digital signs. Sections IS.28.050(R) 

and 15 .28.160(P) of the Code constitutes an impermissible regulatory taking without 

compensation in violation of the Fifth and Fourteenth Amendments of the United States 

Constitution. 

54. The increased distance between off-premises signs imposed by Section 

15.28.160(D) of the Code makes it impossible for Lamar to use any of its off-premises 

sign credits to construct any new sign in the City. Section 15.28.160(D) of the Code 

constitutes an impermissible regulatory taking without compensation in violation of the 

Fifth and Fourteenth Amendments of the United States Constitution. 

55. The inability ofTLC to use the real property in which it has an ownership 

interest for signs with internal illumination or which display electronic variable messages 

decreases the value ofTLC's real property interest. Sections lS.28.050(R) and 

15 .28.160(P) of the Code constitute an impermissible regulatory taking without 

compensation in violation of the Fifth and Fourteenth Amendments of the United States 

Constitution. 

12. 
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S6. Section lS.28.2S0(B)(6) of the Code may be retroactively applied to 

Lamar's existing credits which were obtained in reliance on the City's sign credit 

ordinance, decreasing Lamar's credits from the existing ninety-four (94) credits to twenty 

(20) credits. Section lS.28.2S0(B)(6) of the Code constitutes an impermissible regulatory 

taking without compensation in violation of the Fifth and Fourteenth Amendments of the 

United States Constitution. 

S7. The value of Lamar's sign credits are materially diminished by 

lS.28.2S0(F) of the Code because Lamar's property rights are completely extinguished at 

the end of the twenty-year amortization period. Section lS.28.2S0(F) of the Code 

constitutes an impermissible regulatory taking without compensation in violation of the 

Fifth and Fourteenth Amendments of the United States Constitution. 

S8. Such taking is in violation of the Constitution of the United States and 

constitutes in the alternative either a categorical taking under Lucas v. South Carolina 

Coastal Council, SOS U.S. 1003, 112 S.Ct. 2886 (1992), or a taking based upon the 

economic impact of the regulation and its interference with the reasonable investment 

backed expectations of Lamar pursuant to Penn. Cent. Transp. Co. v. City o/New York, 

438 U.S. 104,98 S.Ct. 2646 (1978). 

S9. Sections IS.28.0S0(R), IS.28.160(P), IS.28.160(D), IS.28.2S0(B)(6) and 

IS .28.2S0(F) of the Code do not constitute a legitimate exercise of police power. 

60. Lamar and TLC seek a declaratory judgment that Sections lS.28.0S0(R), 

lS.28.160(P), IS.28.160(D), lS.28.2S0(B)(6) and lS.28.2S0(F) of the Code are illegal 
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and constitute an impermissible regulatory taking in violation of the Fifth and Fourteenth 

Amendments to the United States Constitution. 

61. Lamar and TLC seek an order and judgment of this Court mandating that 

Sections lS.28.0S0(R), lS.28.160(P), lS.28.160(D), lS.28.2S0(B)(6) and lS.28.2S0(F) of 

the Code are in violation of the Fifth and Fourteenth Amendments to the United States 

Constitution and ordering the City to cease and desist from any and all enforcement of 

Sections lS.28.0S0(R), lS.28.160(P), lS.28.160(D), lS.28.2S0(B)(6) and lS.28.2S0(F) of 

the Code. 

62. In the alternative, if the application of Sections IS .28.0S0(R), IS .28.160(P), 

IS.28.160(D), IS.28.2S0(B)(6) and IS.28.2S0(F) of the Code are held to constitute a valid 

exercise of police power, the City must compensate Lamar and TLC for the loss that will 

be suffered by Lamar and TLC for the regulatory taking in an amount in excess of 

Seventy Five Thousand Dollars ($7S,000.00), the precise amount to be determined at 

trial, as well as interest, costs, disbursements, and attorneys' fees. 

COUNTIl 


VIOLATION OF 42 U.S.C. § 1983 


63. Lamar and TLC incorporate the preceding paragraphs by reference as 

though set forth in full. 

64. 42 U.S.C. § 1983 provides as follows: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, any 
citizen of the United States or other person within the 
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jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in equity, or 
other proper proceeding for redress. 

65. Lamar and TLC have a Constitutional right to not have their property taken 

for public use without just compensation. The City, acting under color of state law, has 

deprived Lamar and TLC of their property without just compensation in violation of 42 

U.S.C. § 1983 by enacting Sections IS.28.0S0(R), lS.28.160(P), 15.28.160(D), 

15.28.250(B)(6) and lS.28.2S0(F) of the Code. 

66. Lamar and TLC have been damaged and will be damaged thereby in an 

amount in excess of Seventy Five Thousand Dollars ($75,000.00), the precise amount to 

be determined at trial, as well as interest, costs, disbursements, and attorneys' fees. 

COUNT III 

DECLARATORY JUDGMENT 
VIOLATION OF ARTICLE VI § 13 OF THE SOUTH DAKOTA CONSTITUTION 

67. Lamar and TLC incorporate the preceding paragraphs by reference as 

though set forth in full. 

68. This cause of action is brought pursuant to SDCL § 21-24-1, et seq., for a 

judicial declaration by this Court. 

69. Article VI § 13 of the South Dakota Constitution provides that "[p ]rivate 

property shall not be taken for public use, or damaged, without just compensation..." 

70. Lamar removed lawfully erected signs in exchange for sign credits under 

the previous sign credit ordinance with the expectation that Lamar would be able to use 

15. 
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those credits in the future to convert existing signs to digital signs and to construct new 

signs and with the expectation that those credits would be in existence for longer than 

twenty years. As such, Lamar's off-premises sign credits reflect valuable interests in 

property. 

71. TLC has an ownership interest in several parcels of real property which 

Lamar leases for its outdoor advertising signs. 

72. Sections 15.28.050(R) and 15.28.160(P) of the Code's ban on all off-

premises signs with internal illumination or which display electronic variable messages 

makes it impossible for Lamar to use any of its off-premises sign credits to convert 

existing signs to digital signs and to construct new digital signs. Sections 15.28.050(R) 

and 15 .28.160(P) of the Code constitute an impermissible regulatory taking in violation of 

Article VI § 13 of the South Dakota Constitution. 

73. The increased distance between off-premises signs imposed by Section 

15.28.160(0) of the Code makes it impossible for Lamar to use any of its off-premises 

sign credits to construct any new sign in the City. Section 15.28.160(0) of the Code 

constitutes an impermissible regulatory taking in violation of Article VI § 13 of the South 

Dakota Constitution. 

74. The inability ofTLC to use the real property in which it has an ownership 

interest for signs with internal illumination or which display electronic variable messages 

decreases the value of TLC's real property interest. Sections 15.28.050(R) and 
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IS.28.160(P) of the Code constitute an impermissible regulatory taking in violation of 

Article VI § 13 of the South Dakota Constitution. 

75. Section IS.28.2S0(B)(6) of the Code may be retroactively applied to 

Lamar's existing credits which were obtained in reliance on the City's sign credit 

ordinance, decreasing Lamar's credits from the existing ninety-four (94) credits to twenty 

(20) credits. Section IS.28.2S0(B)(6) of the Code constitutes an impermissible regulatory 

taking in violation of Article VI § 13 of the South Dakota Constitution. 

76. The value of Lamar's sign credits are materially diminished by 

IS.28.2S0(F) of the Code because Lamar's property rights are completely extinguished at 

the end of the twenty-year amortization period. Section IS .28.2S0(F) of the Code 

constitutes an impermissible regulatory taking in violation of Article VI § 13 of the South 

Dakota Constitution. 

77. Lamar and TLC seek a declaratory judgment that Sections IS .28.0S0(R), 

lS.28.160(P), lS.28.160(D), IS.28.2S0(B)(6) and IS.28.2S0(F) of the Code are illegal 

and constitute an impermissible regulatory taking in violation of Article VI § 13 of the 

South Dakota Constitution. 

78. Lamar and TLC seek an order and judgment of this Court mandating that 

Sections IS.28.0S0(R), IS.28.160(P), IS.28.160(D), IS.28.2S0(B)(6) and IS.28.2S0(F) of 

the Code are in violation Article VI § S of the South Dakota Constitution and ordering the 

City to cease and desist from any and all enforcement of Sections IS.28.0S0(R), 

IS.28.160(P), IS.28.I60(D), IS.28.2S0(B)(6) and IS.28.2S0(F) of the Code. 
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79. In the alternative, if the application of Sections 15.28.050(R), 15.28.160(P), 

IS.28.160(D), 15.28.2S0(8)(6) and IS.28.2S0(F) of the Code are held to constitute a valid 

exercise of police power, the City must compensate Lamar and TLC for the loss that will 

be suffered by Lamar and TLC for the regulatory taking in an amount in excess of 

Seventy Five Thousand Dollars ($7S,000.00), the precise amount to be determined at 

trial, as well as interest, costs, disbursements, and attorneys' fees. 

COUNT IV 


DECLARATORY JUDGMENT 

VIOLATION OF SDCL § 31-29-75 

80. Lamar and TLC incorporate the preceding paragraphs by reference as 

though set forth in full. 

81. This cause of action is brought pursuant to SDCL § 21-24-1, et seq., for a 

judicial declaration by this Court. 

82. SDCL § 31-29-75 specifically provides that no outdoor advertising sign 

may be removed by an amortization schedule. 

83. Under South Dakota law, local ordinances cannot contradict State law. 

84. Section 15.28.2S0(F) of the Code eliminates sign credits at the end ofa 

twenty-year amortization period and, as such, regulates the removal of outdoor 

advertising signs by an amortization schedule in violation of SDCL § 31-29-7S. 

85. Lamar seeks a declaratory judgment that Section IS .28.2S0(F) of the Code 

is illegal and in direct violation of SDCL § 31-29-75 which provides that no outdoor 

advertising sign may be removed by an amortization schedule. 
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86. Lamar seeks an order and judgment of this Court mandating that Section 

IS.28.250(F) of the Code is in violation of state law and ordering the City to cease and 

desist from any and all enforcement of Section lS.28.2S0(F) of the Code. 

COUNT V 

DECLARATORY JUDGMENT 
VIOLATION OF 23 U.S.C. § 131 

87. Lamar and TLC incorporate the preceding paragraphs by reference as 

though set forth in full. 

88. This cause of action is brought pursuant to SDCL § 21-24-1, et seq., for a 

judicial declaration by this Court. 

89. 23 U.S.C. § 131, the Highway Beautification Act, regulates outdoor 

advertising signs adjacent to the Interstate and Primary Highway Systems that are located 

within six hundred and fifty feet of the nearest edge of the right of way. 

90. 23 U.S.C. § 131 (g) mandates that just compensation shall be paid upon the 

removal of any outdoor advertising device lawfully erected under state law and protected 

by 23 U.S.C. § 131. 

91. Lamar obtained credits for the removal of lawfully erected signs which 

Lamar has been prohibited from using and which will be eliminated at the end of a 

twenty-year amortization period. 

92. Sections IS.28.0S0(R), IS.28.160(P), IS.28.160(D), IS.28.250(B)(6) and 

IS .28.2S0(F) of the Code are in direct contravention of federal law by causing the 
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removal oflawfully erected outdoor advertising signs without paying just compensation 

to Lamar. 

93. The City is prohibited from taking sign credits provided as compensation to 

Lamar under 23 U.S.C. § 131 (g) and Lamar seeks an order from this Court requiring the 

City to cease and desist from enforcing Sections l5.28.050(R), 15.28.l60(P), 

l5.28.l60(D), 15.28.250(8)(6) and l5.28.250(F) of the Code. 

COUNT VI 


DECLARATORY JUDGMENT 

VIOLATION OF THE FOURTEENTH AMENDMENT 


TO THE UNITED STATES CONSTITUTION 


94. Lamar and TLC incorporate the preceding paragraphs by reference as 

though set forth in full. 

95. This cause of action is brought pursuant to SDCL § 21-24-1, et seq., for a 

judicial declaration by this Court. 

96. The Fourteenth Amendment to the United States Constitution provides that 

"no state shall. .. deny to any person within its jurisdiction the equal protection of the 

laws." 

97. Sections l5.28.0S0(R), lS.28.l60(P) and l5.28.l60(D) of the Code ban all 

off-premises signs with internal illumination or which display electronic variable 

messages and increase the required distance between off-premises signs to effectively ban 

all types of new outdoor off-premises advertising while not applying these regulations to 

on-premises signs. 
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98. Sections 15.28.050(R), 15.28.160(P) and 15.28.160(0) of the Code deprive 

owners of off-premises signs equal protection under the law in violation of the Fourteenth 

Amendment to the United States Constitution. 

99. Lamar seeks a declaratory judgment that Sections 15.28.050(R), 

15.28.160(P) and 15.28.160(0) of the Code are illegal and in violation of the Fourteenth 

Amendment to the United States Constitution. 

100. Lamar seeks an order and judgment ofthis Court mandating that Sections 

15.28.050(R), 15.28.160(P) and 15.28.160(0) of the Code are in violation of the 

Fourteenth Amendment to the United States Constitution and ordering the City to cease 

and desist from any and all enforcement of Sections 15.28.050(R), 15.28.160(P) and 

15.28.160(0) of the Code. 

COUNT VII 

DECLARATORY JUDGMENT 
VIOLATION OF THE FIRST AND FOURTEENTH AMENDMENTS TO THE 


UNITED STATES CONSTITUTION 


101. Lamar and TLC incorporate the preceding paragraphs by reference as 

though set forth in full. 

102. This cause of action is brought pursuant to SOCL § 21-24-1, et seq., for a 

judicial declaration by this Court. 

103. The First Amendment to the United States Constitution provides that 

"Congress shall make no law ... abridging the freedom of speech ... " The First 
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Amendment applies to the states through the Fourteenth Amendment to the United States 

Constitution. 

104. Sections lS.28.0S0(R), IS.28.160(P) and IS.28.160(D) of the Code deprive 

Lamar of its right to free speech by banning all off-premises signs with internal 

illumination or which display electronic variable messages and increasing the required 

distance between off-premises signs, effectively banning all types of new outdoor off­

premises advertising. 

lOS. Sections 15.28.0S0(R), lS.28.160(P) and lS.28.160(D) of the Code are not 

narrowly tailored and leave no alternative channels for this type of advertising in violation 

of the First and Fourteenth Amendments to the United States Constitution. 

106. Lamar seeks a declaratory judgment that Sections lS.28.0S0(R), 

lS.28.160(P) and lS.28.160(D) of the Code are illegal and in violation of the First and 

Fourteenth Amendments to the United States Constitution. 

107. Lamar seeks an order and judgment of this Court mandating that Sections 

lS.28.050(R), 15.28.160(P) and lS.28.l60(D) of the Code are in violation of the First and 

Fourteenth Amendments to the United States Constitution and ordering the City to cease 

and desist from any and all enforcement of Sections 15.28.0S0(R), 15.28.160(P) and 

15 .28.160(D) of the Code. 
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COUNT VIII 


VIOLATION OF 42 U.S.C. § 1983 


108. Lamar and TLC incorporate the preceding paragraphs by reference as 

though set forth in full. 

109. 42 U.S.C. § 1983 provides as follows: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, any 
citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, 
or immunities secured by the Constitution and laws, shall be 
liable to the party injured in an action at law, suit in equity, or 
other proper proceeding for redress. 

110. Lamar has a Constitutional right to freedom of speech. The City, acting 

under color of state law, has deprived Lamar of its right to free speech in violation of 42 

U.S.C. § 1983 by banning all off-premises signs with internal illumination or which 

display electronic variable messages and increasing the required distance between off-

premises signs to effectively ban all types of new outdoor off-premises advertising. 

Ill. In addition, Lamar has a Constitutional right to equal protection under the 

law. The City, acting under color of state law, has deprived Lamar of its right to equal 

protection of the law in violation of 42 U.S.C. § 1983 by banning all off-premises signs 

with internal illumination or which display electronic variable messages and increasing 

the required distance between off-premises signs to effectively ban all types of new 

outdoor off-premises advertising while not applying these regulations to on-premises 

signs. 
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112. By knowingly enacting and applying ordinance provisions denying rights 

guaranteed to Lamar by the Constitution and laws of the United States, and pursuant to 

the Fourteenth Amendment to the United States Constitution and 42 U.S.c. § 1983, the 

City has caused Lamar damages in an amount in excess of Seventy Five Thousand 

Dollars ($7S,000.00), the precise amount to be determined at trial, as well as interest, 

costs, disbursements, and attorneys' fees. 

COUNT IX 


DECLARATORY JUDGMENT 

VIOLATION OF ARTICLE VI § 18 OF THE SOUTH DAKOTA CONSTITUTION 

113. Lamar and TLC incorporate the preceding paragraphs by reference as 

though set forth in full. 

114. This cause of action is brought pursuant to SDCL § 21-24-1, et seq., for a 

judicial declaration by this Court. 

lIS. Article VI § 18 of the South Dakota Constitution provides that "[n]o law 

shall be passed granting to any citizen, class of citizens or corporation, privileges or 

immunities which upon the same terms shall not equally belong to all citizens or 

corporati ons." 

116. Sections IS.28.0S0(R), lS.28.160(P) and lS.28.160(D) of the Code ban all 

off-premises signs with internal illumination or which display electronic variable 

messages and increase the required distance between off-premises signs to effectively ban 

all types of new outdoor off-premises advertising while not applying these regulations to 

on-premIses sIgns. 
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117. Sections IS.28.0S0(R), lS.28.160(P) and IS.28.160(D) of the Code deprive 

owners of off-premises signs equal protection under the law in violation of Article VI 

§ 18 of the South Dakota Constitution. 

li8. Lamar seeks a declaratory judgment that Sections IS.28.0S0(R), 

lS.28.160(P) and lS.28.160(D) of the Code are illegal and in violation of Article VI § 18 

of the South Dakota Constitution. 

119. Lamar seeks an order and judgment of this Court mandating that Sections 

IS.2S.0S0(R), IS.2S.160(P) and lS.2S.160(D) of the Code are in violation of Article VI 

§ IS of the South Dakota Constitution and ordering the City to cease and desist from any 

and all enforcement of Sections lS.2S.0S0(R), lS.2S.160(P) and lS.2S.160(D) of the 

Code. 

COUNT X 


DECLARATORY JUDGMENT 

VIOLATION OF ARTICLE VI § 5 OF THE SOUTH DAKOTA CONSTITUTION 

120. Lamar and TLC incorporate the preceding paragraphs by reference as 

though set forth in full. 

121. This cause of action is brought pursuant to SDCL § 21-24-1, et seq., for a 

judicial declaration by this Court. 

122. Article VI § S of the South Dakota Constitution provides a right to free 

speech. 

123. The City, acting under color of state law, has deprived Lamar of its right to 

free speech by banning all off-premises signs with internal illumination or which display 
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electronic variable messages and increasing the distance between off.premises signs 

effectively banning all types of new outdoor off-premises advertising. 

124. Sections 15.28.050(R), 15.28.l60(P) and 15.28.160(D) of the Code are not 

narrowly tailored and leave no alternative channels for this type of advertising in violation 

of Article VI § 5 of the South Dakota Constitution. 

125. Lamar seeks a declaratory judgment that Sections 15.28.050(R), 

15.28.l60(P) and 15.28.160(0) are illegal and in direct violation of Article VI § 5 of the 

South Dakota Constitution. 

126. Lamar seeks an order and judgment of this Court mandating that Sections 

15.28.050(R), 15.28.160(P) and 15.28.160(D) of the Code are in violation Article VI § 5 

of the South Dakota Constitution and ordering the City to cease and desist from any and 

all enforcement of Sections 15.28.050(R), 15.28.l60(P) and 15.28.160(D) of the Code. 

COUNT XI 


DECLARATORY JUDGMENT 

VIOLATION OF SDCL § 31-29-69 

127. Lamar and TLC incorporate the preceding paragraphs by reference as 

though set forth in full. 

128. This cause of action is brought pursuant to SDCL § 21-24-1, et seq., for a 

judicial declaration by this Court. 

129. SDCL § 31·29-69 specifically prohibits a municipality from banning 

outdoor advertising within its incorporated limits. 

130. Under South Dakota law, local ordinances cannot contradict State law. 
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131. Sections lS.28.050(R) and lS.28.160(P) of the Code ban all off-premises 

signs with internal illumination or which display electronic variable messages which 

prohibits outdoor advertising in the City and is not reasonable or reasonably related to the 

needs of the business community to adequately and properly advertise its goods and 

services of benefit to the traveling public in violation of SDCL § 31-29-69. 

132. The tripling of the required distance between off-premises signs from 500 

to 1,500 feet (measured radial) and the doubling of the distance as measured over a public 

road from 1,000 to 2,000 feet (measured linear) in Section lS.28.160(D) of the Code 

effectively bans on all types of new outdoor off-premises advertising and is not 

reasonable or reasonably related to the needs of the business community to adequately 

and properly advertise its goods and services of benefit to the traveling public in violation 

ofSDCL § 31-29-69. 

133. Lamar seeks a declaratory judgment that Sections IS.28.0S0(R), 

IS.28.160(P) and IS.28.160(D) of the Code are illegal and in direct violation of SDCL 

§ 31-29-69 prohibiting a municipality from banning outdoor advertising within its 

incorporated limits. 

134. Lamar seeks an order and judgment of this Court mandating that Sections 

lS.28.0S0(R), IS.28.160(P) and lS.28.160(D) of the Code are in violation ofSDCL § 31­

29-69 and ordering the City to cease and desist from any and all enforcement of Sections 

IS.28.0S0(R), lS.28.160(P) and lS.28.160(D) of the Code. 
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WHEREFORE, plaintiff Lamar Advertising of South Dakota, Inc. requests 

judgment against defendant City of Rapid City as follows: 

1. 	 Declaring and adjudging that Rapid City Municipal Code Sections 
IS.28.0S0(R), IS.28.160(P), lS.28.160(D), IS.28.2S0(B)(6) and 
lS.28.2S0(F) violate Lamar Advertising of South Dakota, Inc. and TLC 
Properties, Inc., d/b/a Lamar TLC Properties, Inc.'s, rights under the Fifth 
and Fourteenth Amendments to the United States Constitution and ordering 
Rapid City to cease and desist from any and all enforcement of Sections 
IS.28.0S0(R), IS.28.160(P), IS.28.160(D), IS.28.2S0(B)(6) and 
lS.28.2S0(F) of the Code; 

2. 	 In the alternative, if the application of Sections lS.28.0S0(R), IS.28.160(P), 
IS.28.160(D), IS.28.2S0(B)(6) and lS.28.2S0(F) of the Code are held to 
constitute a valid exercise of police power under the Fifth and Fourteenth 
Amendments to the United States Constitution, awarding Lamar 
Advertising of South Dakota, Inc. and TLC Properties, Inc., d/b/a Lamar 
TLC Properties, Inc., damages for the loss suffered for the regulatory taking 
in an amount in excess of Seventy Five Thousand Dollars ($7S,000.00), the 
precise amount to be determined at trial, as well as interest, costs, 
disbursements, and attorneys' fees; 

3. 	 Awarding Lamar Advertising of South Dakota, Inc. and TLC Properties, 
Inc., d/b/a Lamar TLC Properties, Inc., damages in an amount in excess of 
Seventy Five Thousand Dollars ($7S,000.00), the precise amount to be 
determined at trial, as well as interest, costs, disbursements, and attorneys' 
fees, suffered as a consequence of the Rapid City's violation of Lamar 
Advertising of South Dakota, Inc and TLC Properties, Inc., d/b/a Lamar 
TLC Properties, Inc.'s, rights under the Fifth and Fourteenth Amendment to 
the United States Constitution and violation of 42 U.S.C. § 1983; 

4. 	 Declaring and adjudging that Rapid City Municipal Code Sections 
IS.28.0S0(R), IS.28.160(P), IS.28.160(D), IS.28.2S0(B)(6) and 
IS.28.2S0(F) violate Lamar Advertising of South Dakota, Inc. and TLC 
Properties, Inc., d/b/a Lamar TLC Properties, lnc.'s, rights under Article VI 
§ 13 of the South Dakota Constitution and ordering Rapid City to cease and 
desist from any and all enforcement of Sections lS.28.0S0(R), 
IS .28 .160(P), IS .28. 160(D), IS .28 .2S0(B)( 6) and IS .28 .2S0(F) of the Code; 

S. 	 In the alternative, if the application of Sections lS.28.0S0(R), lS.28.160(P), 
IS.28.160(D), IS.28.2S0(B)(6) and IS.28.2S0(F) of the Code are held to 
constitute a valid exercise of police power under Article VI § 13 of the 
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South Dakota Constitution, awarding Lamar Advertising of South Dakota, 
Inc. and TLC Properties, Inc., d/b/a Lamar TLC Properties, Inc., damages 
for the loss suffered for the regulatory taking in an amount in excess of 
Seventy Five Thousand Dollars ($75,000.00), the precise amount to be 
determined at trial, as well as interest, costs, disbursements, and attorneys' 
fees; 

6. 	 Declaring and adjudging that Rapid City Municipal Code Section 
15.28.250(F) violates SDCL § 31-29-75 and ordering Rapid City to cease 
and desist from any and all enforcement of Section 15.28.250(F) of the 
Code; 

7. 	 Declaring and adjudging that Rapid City Municipal Code Sections 
15.28.050(R), 15.28.160(P), 15.28.160(D), 15.28.250(B)(6) and 
15.28.250(F) violate 23 U.S.C. § 131 and ordering Rapid City to cease and 
desist from any and all enforcement of Sections 15.28.050(R), 
15.28.160(P), 15.28.160(D), 15.28.250(B)(6) and 15.28.250(F) of the Code; 

8. 	 Declaring and adjudging that Rapid City Municipal Code Sections 
15.28.050(R), 15.28.160(P) and 15.28.160(D) violate Lamar Advertising of 
South Dakota, Inc.'s right to equal protection under the Fourteenth 
Amendment to the United States Constitution and ordering Rapid City to 
cease and desist from any and all enforcement of Sections 15.28.050(R), 
15.28.160(P) and 15.28.160(D) of the Code; 

9. 	 Declaring and adjudging that Rapid City Municipal Code Sections 
15.28.050(R), 15.28.160(P) and 15.28.160(D) violate Lamar Advertising of 
South Dakota, Inc.'s right to free speech under the First and Fourteenth 
Amendment to the United States Constitution and ordering Rapid City to 
cease and desist from any and all enforcement of Sections 15.28.050(R), 
15.28.160(P) and 15.28.160(D) of the Code; 

10. 	 Awarding Lamar Advertising of South Dakota, Inc. damages in an amount 
in excess of Seventy Five Thousand Dollars ($75,000.00), the precise 
amount to be determined at trial, as well as interest, costs, disbursements, 
and attorneys' fees, suffered as a consequence of Rapid City's violation of 
Lamar Advertising of South Dakota, Inc.'s rights under the First and 
Fourteenth Amendment to the United States Constitution and violation of 
42 U.S.C. § 1983; 

II. 	 Declaring and adjudging that Rapid City Municipal Code Sections 
15.28.050(R), 15.28.160(P) and 15.28.160(D) violate Lamar Advertising of 
South Dakota, lnc.'s right to equal protection under Article VI § 18 of the 
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South Dakota Constitution and ordering Rapid City to cease and desist from 
any and all enforcement of Sections IS.28.0S0(R), IS.28.160(P) and 
IS.28.160(0) of the Code; 

12. 	 Declaring and adjudging that Rapid City Municipal Code Sections 
15.28.050(R), 15.28.160(P) and 15.28.160(0) violate Lamar Advertising of 
South Dakota, Inc.'s right to free speech under Article VI § S of the South 
Dakota Constitution and ordering Rapid City to cease and desist from any 
and all enforcement of Sections 15.28.0S0(R), 15.28.160(P) and 
15.28.160(0) of the Code; 

13. 	 Declaring and adjudging that Rapid City Municipal Code Sections 
15.28.050(R), 15.28.160(P) and 15.28.160(0) violate SOCL § 31-29-69 and 
ordering the City to cease and desist from any and all enforcement of 
Sections 15.28.050(R), 15.28.160(P) and 15.28.160(0) of the Code; and 

Dated: 

14. Granting such other and further relief as the court deems just and equitable. 

11. 
. Boe (2695) 
IN, HOFFMAN, DALY & LINDGREN, Ltd. 

IS00 Wells Fargo Plaza 
7900 Xerxes A venue South 
Bloomington, Minnesota 55431-1194 
(952) 835-3800 

Attorneys for Plaintiff 

1368762.1 
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