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DEVELOPMENT SERVICES CENTER
Growth Management Department

& Phone: (805} 394-4120

300 Sixth Street, Rapid City, S0 57701-2724 .

APPLICATION FOR
DEVELOPMENT

City of Rapid City REVIEW

Fax: (G05) 394-8636 Wab: www.reqov.com

REQUEST (piease check all that apply)

[ Annexation

- ] comprehensive Plan Amendment”

{] Pianned Development

(7] Initial-Finat Plan [ Major Amendment

{1 Minimal Amendment

[] Planned Development Designation
N OTHER (spocit)Speesl Exesphorts

Chapha, 15,32+

[] Plat - Layout

I:I Subdivision Variances
L] Plat - Preliminary

[] Conditional Use Permit

[ ] Piat - Final L1 Major Amendment
[ Piat - Minor (] Minimal Amendment
[[] Rezoning [] Vacation of Easerment

[ vacation of R.O.W.
[ 11-6-19 SDCL Review

LEGAL DESCRIPTION (Attach sdditiona sheets 25 necessary)

|:| Road Name Ghange

EXISTING  Sopamber Sea 4 SE Mg SE )

Lot | of Lot G of [ot 2
PROFPOSED
_ LOCATION
Size of Site-Acres « 290 | square Footage Proposed o ing

DESCRIPTION OF REQ UEST jack of compliance with 15,232,250, Owner request that Structure be held as conforming

Qwner will not be at risk of viclation or penalty under 15.32.270 as a result of previous

Utilities: Private I(ﬁubl!aﬁ

{lowest finish floor is 1 ft above BFE) in exchange for 1) rectifying the Registered Deeds and recording the regidence as existing in Water / I .
flood zone and 2) noting that basement should 3} NOT be used for steeping dquarters for risk of life and b) NOT be counted in . . =
finished sq. ft. of house for purpose of property sale or value. That these terms pass on with the sale of the property, Sewer u,bj [er

Narne \je.nmﬂr- sz 4

APPLICANT )
Phone /o OS” 34!~ 35S

Application Received By:

Address 79,3 Jlover Sf. Fax
City, State, ziv _aped Cedry, SO 5 702
' PROJECT PLANNER - AGENT _
Name Phone
Address Fax
City, State, Zip
OWNER OF RECORD (if differant from applicant)
Name Phane
Address Fax
City, Stat
cz@mo 7
: Pmmmﬁxm % / 7[ Date | Property Owner Signature Date
ura: ‘Date Signature: Date
Print Name Print Namé
- Title*: Title*;
raquired for Corporations, Partnarships, etc,
FOR STAFF USE ONLY ‘
ZONING ] Engineering mEF Cl Drainage
Current {0 Fira Department [ BHRAL [ RV Sanitary District
North [ Transponation Planning O Esce 3 Green Valley Sanitary District
South [J Buikding tnspaction O Register of Deeds [l Future Land Use
East [ Air Quality £3 County - Planning [] Parks & Recreation
West [l Potica i_] County - Fira O Gis
Planner O City Attornay i) County - Highway [ Other:
Fila No. O City Code Enforcement ' E County - Code Enforcement . Special Routing Instructions!
FIN No. [ Public Works ‘O Auditor - Annexation
Comp Plan .

Revised 12/2009











DEMERSSEMAN JENSEN
TELLINGHUISEN & HUFFMAN, LLP

LAWYERS
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P.O. Box 1820, RAFID CIvy 5D £7709-1820
516 FIFTH STREET, RAPID CITY 5D 57701-24703

MICHAEL B. DEMERSSEMAN

CURTIS 8. JENSEN

MICHAEL V. WHEELEKR

RICHARD E. HUFFMAN June 8, 2012
GREGORY J. SPERLICH

ROGER A. TELLINGCHUISEN

Wade E. Nyberg Public Works Committee
Assistant City Attorney City of Rapid City

300 6" Street 300 6" Street

Rapid City, SD 57701 Rapid City, SD 57701

Re:  Flood Plain—Jennifer Giroux Homie at 3213 Dover Drive

Dear Mr, Nyberg:

TELEPHONE
605-342-2814

Fax
605-342-0732

E-MAIL
law(@demjen.com

Please find enclosed with this correspondence a list of documents, I would ask that at least some
of these documents be provided to the Public Works Committee prior to our meeting on the
afternoon of June 12, 2012, particularly the Application for Development Review; memo
prepared by Jermifer Giroux on May 13, 2011; the Power Point presentation prepared by Dr.
Giroux on May 28, 2012; and the Flood Plain Development Permit which was received on May
14, 2010, which Application was denied. I think it may be overkill to distribute all of the
building permits that have been issued on the property prior to this attempted building permit, but
since Jennifer has prepared them [ will send them along and leave it to your discretion as to

whether or not they should be distributed to the Public Works Committee.

I'have discussed damages for taking by the City with Dr. Giroux, and have also discussed the
possibility of a mandamus action because of the actions by the City. This may or may not be
economically feasible, but I mention it in this correspondence so that it may help you being able

to facilitate this matter in executive session,

Mr. Nyberg, the staff may be hesitant to grant any exceptions, especially considering that many
feel that too much discretion was exercised by staff in the past. But the City Council, the elected
officials, clearly has the authority to grant this special exception under Chapter 15-32 or under

general powers,
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DEMERSSEMAN JENSEN TELLINGHUISEN & HUFFMAN, LLP

June 8, 2012
Page 2

If the City Council decides not to exercise its discretion, we would request that the property be
purchased, When there was taking in the flood plain in the past, the City has offered a buy-out.
If an exception is not granted, Dr, Giroux would offer a buy-out on terms favorable to the City.

Yours truly, ?

Michael B, DeMersse %‘@‘\J
DEMERSSEMAN JENSEN FELLINGHUISEN & HUFFMAN, LLP

MBD:ca

Enclosures

cc: Jennifer Giroux
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FLOOD PLAIN DEVELOPMENT PERMIT
CITY OF RAPID CITY

300 SIXITH STREET e RAPID CITY, SD 57701 ID NO:

(605) 394-4157 PIN NO:

PERMIT NUMBER; v APPLICATION DATE:
DATE ISSUED:

LOTADDRESS __2Z/3  Davey

OWNERNAVE _J e mrit far G jrovx
& ADDRESS _JZ)3 [T réy Rap o) City
el 24 ~J455

LecaLpese Lot [/ of Lot G of Lot 2

ZONED Acres 8,22
SETBACKS
EASEMENTS
ACCESS FROM e v'er « 575
BERMIT TYPE
“# OF BLDGS # OF UNITS #OF SQFT_
PLAN # SIDEWALKS?
APPEAL # DRAINAGE

APPEAL # - BASIN CODE

TYPE OF CONSTRUCTION

OCCUPANCY GROUP/DIV ESTIMATED COST/ICC VALUE
COMMENTS
PVT SEWAGE? WATER SRC
FLOOD PLAIN? FLOOD CODE MAP #
FLOOD INS? EFF YEAR

NAME
ADDRESS

CITY/STATE TEL

RELATIONSHIP TO PROPERTY:
| OWNER  [J CONTRACTOR  [] OWNERS REPRESENTATIVE-
I Responsible Party for Payment of All Fees
READ REVERSE BEFORE SIGNING

SIGNATURE OF APPLICANT DATE ISSUED BY DATE
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FLOOD PLAIN DEVELOPMENT PERMIT APPLICATION

DESCRIPTION OF PROPOSED WORK ~ CHECK ALL THAT APPLY

™ Residential ] Non-Residential 7] Mobile Home
[J New Construction [] New Construction 7] Single Lot
[ Addition/iImprovements [ Addition/Improvements J MHP/MHS
[ Subdivision B4 Grading/Fill [J Festival [] Watercourse Alteration [ ] Other

Attach the following information: Plans (2 copies) drawn to scale showing the nature, dimension and elevations of the
area in question; existing or proposed structures, fill, storage materials, drainage facilities; the location of the foregoing;
and relationship of the flood plain including the floodway, the base flood elevation, and regulatory flood protection
elevations. -

Specifically, the Following Information is Required :

1. The proposed development is located in the [] Floodway [X] 100-Year Flood Plain [] Not located in the Floodway or
the 100-Year Flood Plain. : :

2. FIRM Panel # 465420 000 1F XI3F [JaF [O6F [J8F [doc [11F [J12F [ 16F [J17G

Map Date/Index Date 2//¢ /96 2//8 /28 Source:

3. Base Flood Elevation (BFE)__ 3306:& Indicate elevation datum used for BFE and other elevation items:
Existing Ground Elev. J305, 5 XINGVD 1929 [JNAVD 1988 [ Other — Describe:
Finish Ground Elev. 3303.0
Elevations of lowest floor including basement and

crawl space 33063.8

4. Attach 2 copies of FIRM with site identified (to scale).
5. Estimated cost of proposed development:

Complete or Attach the Following if Applicable to this Project:
& Attached [ N/A 1. Plans of the development to be undertaken, including any filling and any watercourse or drainage
alteration;

¥l Attached [JN/A 2. Mean seal level (MSL) elevation of the lowest floor (including basement) of all existing & proposed
structures; }

. Flood proofing certificate, FEMA Form 81-65;

. FEMA No-rise Certification for Floodways;

- A description of the extent to which any watercourse will be altered or relocated, included hydraulic
calculations; and

[J Attached B N/A 6. Base (100-year) flood elevation data for a development or subdivision greater than 50 lots or 5 acres.

[A Attached []N/A
[1 Attached N/A
Attached N/A

g bW

| certify to the best of my knowledge that the above informatiogijauawaneglmind the structure/development will meet all applicable
requirements of the Flood Area Construction Regulations, i;ﬁ‘dﬁ@&mi’g (2' .R,%pid City Municipal Code — Chapters 15.32,

e e T f;vr@,vo%%
AT
31

Signature of Registered Professignal Engineer/w I Y ICATIONS WITHOUT THE REQURIED
E a & 1771 "= CHMENTS WILL BE DENIED.
S0 177/ 3§ RRENL ©
% %'.; WARRER L. 2 Sy
% psk F¥F
“l

'., Lﬁ“ y

TO BE COMPLETED 'g\'} oﬂx@llﬁ NISTRATOR )

3 PERMIT IS APPROVED. | have reviewed the plantsgnt Tha DA% mitted in support of the proposed development and
find them in compliance with applicable Flood Plain Mani8tmen¥*Standards.

] PERMIT IS DENIED. The proposed development is not in conformance with applicable Flood Plain Management
Standards (explanation below).

Professional License Number

Comments:

Flood Plain Administrator Date

NOTE: A FEMA Elevation Certificate shall be filed by owner’s professional representative prior to final
inspection (residential) or certificate of occupancy for commercial and industrial permits. The
applicant is responsible to comply with the applicable ordinance. Failure to comply will constitute a
violation as indentified in the ordinance.

(Revised 3/4/10)
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U.S. DEPARTMENT OF HOMELAND SECURITY
L pomanD SECURTY FLOODPROOFING CERTIFICATE OM:.NO. 16600008
National Flood Insurance Program FOR NON-RESIDENTIAL STRUCTURES :

The floodproofing of non-residential buildings may be permitted as an alternative to elevating to or above the Base Flood Elevation;
however, a floodproofing design certification is required. This form is to be used for that certification. Floodproofing of a residential building
does not alter a community's floodplain management elevation requirements or affect the insurance rating unless the community has
been issued an exception by FEMA to allow floodproofed residential basements. The permitting of a floodproofed residential basement
requires a separate certification specifying that the design complies with the local floodplain management ordinance.

BUILDING OWNER’S NAME FOR INSURANCE COMPANY USE
STREET ADDRESS (Including Apt., Unit, Suite, and/or Bidg. Number) OR P.0. ROUTE AND BOX NUMBER POLICY NUMBER

OTHER DESCRIPTION (Lot and Block Numbers, etc.) COMPANY NAIC NUMBER

cITY STATE ZIP CODE

SECTION I-FLOOD INSURANCE RATE MAP (FIRM) INFORMATION

Provide the following from the proper FIRM:

COMMUNITY NUMBER PANEL NUMBER SUFFiX DATE OF FIRM INDEX FIRM ZONE BASE FLOOD ELEVATION
2/ / 2% Fane) (In AO Zones, Use Depth)
445420 o063 F 2/18/98 com. AE 33065

SECTION 1I-FLOODPROOFING INFORMATION (By a Registered Professional Engineer or Architect)

Floodproofing Design Elevation Information:

Building is floodproofed to an elevation of 3.30-3'0 ..... feet NGVD. (Elevation datum used must be the same as that on the FIRM.)
Height of floodproofing on the building above the lowest adjacent grade is \3'5 feet.

. (NOTE: For insuranlf,e rating purposes, the building’s floodproofed design elevation must be at least one foot above the Base Flood Elevation to receive rating
credit, If the building is fioodproofed only to the Base Flood Elevation, then the building’s insurance rating will result in a higher premium.)

SECTION IN-CERTIFICATION (By a Registered Professional Engineer or Architect)

Non-Residential Floodproofed Construction Certification:

 certify that, based upon development and/or review of structural design, specifications, and plans for construction, the design and methods of construction
are in accordance with accepted standards of practice for meeting the foflowing provisions:

The structure, together with attendant utilities and sanitary facilities, is watertight to the floodproofed design elevation indicated above, with
walls that are substantially impermeable to the passage of water.

All structural components are capable of resisting hydrostatic and hydrodynamic flood forces, including the effects of buoyancy, and anticipated
debris impact forces.

1 certify that the information on this certificate represents my best efforts to interpret the data available. I understand that any false statement may be punishable
by fine or imprisonment under 18 U.S. Code, Section 1001.

CERTIFIER'S NAME LICENSE NUMBER (or Affix Seat)
Warr:n L' F:b k\l RE‘I L'j‘ J.D /77/
TITLE . ’ COMPANY NAME
S Evtar Frak Land . Sorveying £ Consolbfing Loraneers . e
ADDRESS = TN oy -~ “state 7IP CODE
PO Bax B[54 Rapid] City S0 57709 -8/52
SIGNATURE 7 pae /7 PHONE

inn, B My T, T8I0 05345 ~/538

Copies should be made of this Certificate for: 1) co’mmunity official, 2) Insurance agent/company, and 3) building owner.

FEMA Form 81-65, Mar 09 REPLACES ALL PREVIOUS EDITIONS F-056 (3/09)
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LELAND LANE
>
2
S
HARTLAND
5 COURT
ZONE AE\

APPROXIMATE SCALE IN FEET

400 0 400
[ — . = —

NATIONAL FLOOD INSURANCE 1_82;:/

FIRM

FLOOD INSURANCE RATE MAP

CITY OF
RAPID CITY,

SOUTH DAKOTA
PENNINGTON COUNTY

(SEE MAP INDEX FOR PANELS NOT PRINTED)

COMMUNITY-PANEL NUMBER
465420 0003F

MAP REVISED:
FEBRUARY 16, 1996

Federal Emergency Management Agency

J

This is an official copy of a portion of the above referenced flood map. |t

was extracted using F-MIT On-Line. This map does not reflect changes

or amendments which may have been made subsequent to the date on the
title block. For the latest product information about National Flood tnsurance

Program flood maps check the FEMA Flood Map Store at www.msc.fema.gov
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Date; May 13, 2011

To: Dale Tech, City Engineer

From: Jennifer Giroux 3213 Dover 5t. Rapid City, 5D 57702
Subject: 3213 Dover 5t. Residence

This is a summary of current events related to this property, On April 42011 | submitted documents:

1) Special exception permit request (without $250,00 fee) and
2} Abatement request

| did this based on guidance received by from Marsha Elkins, Steve Schelske and Mike Schad during
meetings held since March 2010. On the day of the submission of these documents | found out that
inserting the suggested flood plain information on my property into the registered deed was not a
feasible option. In addition all the City staff | had worked with over the year was no longer with the City.
| left the special exception permit request and documents with Dale Tech, City Engineer. Abaternent
request was left with County Commissioner Office and Auditor, ‘

On April 27" | met with a new group of City staff: Dale Tech, Patsy Horton and Wade Nyberg, Mr. Tech
shared that he had never really supported the special exception permit approach suggested by Ms.
Elkins, Mr. Schelske and Mr. Schad, In further discussion the new group did not collectively see any
recourse that would allow my property not to be in violation of 15.32.250. | had a final meeting with
Patsy Horton and Brad Solon on May 6, 2011 to see if they considered “unfinishing” my basement an
option so that my property would not be held in violation of 15.32.250.

Mr. Solon’s interpretation of 15.32.250 and definition of confofming contrasted with the previous Flood
Plain Coordinator, Mr. Schelske, perspective and guidance. Mr. Scheiske repeatedly defined
"conforming” as the lowest finished floor is at least 1 foot above BFE. Mr. Solon did not make the
distinction of whether or not the lowest floor is “finished” or not. Based on Mr, Solon’s interpretation
the only recourse that would 1) to elevate my home at least 4 feet or 2) fill in the basement. Both
options would cost more than the house is worth. | cannot maintain my home since | can not legally
make repairs to my home. Mrs. Horton outlined that next step was to go ahead and re-submit special
exception permit based on this new guidance. Mr. Tech would deny the request, but my request would
go to City Council for their vote. This Would allow me one last possibility for a recourse before pursuing
a legal approach.

thired a law firm in the spring of 2010 when | found out my home was in the flood plain. Unbeknown to
me | was in violation of 15,32.250 from the moment | purchased this property and at risk of fine and
imprisonment. The law firm agreed to take the case if | was willing to sue all parties involved. | was
interested in finding a solution. 1did not think suing for damages would solve the problem.





PW061212-25

At the heart of the problem is a City ordinance is that is not monitored nor adhered to in an unifarm
manner. According to Mr. Schelske in a March 30" email the “ first ordinance providing for a Flood
Fringe Building District was when Ordinance 1434 added article IV to Chapter 9 which became effective
on August 25, 1974, This ordinance includes the description of nonconforming uses and does not allow
changes to any nonconforming structure to exceed fifty percent of its value at the time of its becoming
nonconforming. The description of the properties was an appendix. (and | have not located that yet).
The first FEMA description of properties in the flood plain that was adopted by the City became effective
November 13, 1981 by Qrdinance 2086.” | suspect 3213 Dover 5t, was in the appendix referred to
above but this information was never shared with property owners, How would property owners even
kriow this ordinance applied to them?

Based on two different interpretations of conforming, my house either became non-conforming in 1974
or in 1999 when the basement was allowed to be finished. If it became non-conforming in 1974, the
Registered Deed document V2, P2049 shows the 3213 Dover property was sold by Pforr to Kertzrman in
1975 for 531,000.00. If it became non-conforming in 1999 when the basement was finished, based on
tax assessments the value of the 3213 Dover property was valued around $70,000. Based on these
different values acceptable structural alteration, addition or repair should have been limited to either
$15,500 or $35,000. '

According to 15.32.250

A. No structure or use shall be expanded, changed, enlarged or altered in a way which increases its
nonconformity, and nay such expanding change, enlargement or alteration shall be conforming.

B. No structural alteration, addition or repair to any nonconforming structure ave the life of the
structure shall exceed 50% of its value at the time of its becoming nonconforming use, unless the
structure is permanently changed to conforming use.

Section D, of this ordinance also applies to this property. Section F. might allow for a recourse to this
situation,

Numerous city permits were issued for 3213 Dover property. These permit document errbneously that
the property is not in the flood plain, The City did not require the mandated flood development
permits and documentation for any of the permits issued on this property

1996  Mechanical, replace furnace

1999  Bldg, electrical, plumbing Permit. remodeled basement: put in bedroom, bathroom,
taundry room, family room, office and 3 egress windows.56,500,Houdek,
FLOOD PLAIN: NO ‘

Front deck 51,000, Houdek, FLOOD PLAIN: NO
2001  Bldg permit. Back deck H'oudek, FLOOD PLAIN: NO

According to 15.320.250 the furnace never should have been replaced back into the basement, The
basement should not have been allowed to be finished and putting a bedroom in the basement
significantly increased the risk to human life and health. This was discovered last year

when | found out that 3213 Dover was in the flood plain and further research shows this property has
slipped through numerous City permit cracks over the last 35 years. | brought a house | cannot legally
maintain since | cannot legally repair it. ! remain willing to try to resolve this situation in a feasible
manner 50 that | can repair this house if 1 need or sell it if | decide.
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Prepared for City of Rapid City,
Public Works Committee

Flood Plain Problem
3213 Dover Street
Rapid City, South Dakota

Mike DeMerssemen, Attorney at Law
Representative for
Jennifer Giroux, MD, MPH
Rapid City 5D
May 29, 2012

3213 Dover St.

* May 27, 2004, Dr. Giroux purchased Dover St.

property
— Lewis-Kirkeby-Hall Real Estate

5/28/2012
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Property History

* December 2009, Dr. Giroux contracts with
Chamberlin Architects for remodel plan
— Topographic and utility survey required
— Obtained bids for survey work
* Selected Fisk Engineering
* February 2010, Fisk Engineering informs Dr. Giroux
Dover property in flood hazard area
— Flood Plain permit required for remodel

= Base flood elevation (BFE) 3306.8
* Basement finished floor 3303.79 (3 feet lower than BFE)

Handout

» 1972-2012
— 3 Flood Plain Ordinances
— 5 City Building Permits

5/28/2012
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5/28/2012

Ordinance 1434

 Effective August 25, 1974, Ordinance 1434
added to article IV, Chapter 9

- Includes description of nonconforming uses and
does not allow changes to any non-conforming
structure to exceed 50% of its value at the time of
its becoming non-conforming. Description of
properties was an appendix

Ordinance 2086

+ Effective November 18, 1981

— First FEMA description of properties in flood plain,
adopted by City.
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Ordinance 3394

* The Flood Insurance Study of the City of Rapid
City, data February 18, 1998

— Areas of special flood hazard identified by FEMA in
a scientific and engineering report

Chapter 15.32:
Flood Area Construction Regulations .

* Descriptions of properties in flood plain

— Description of Properties
* Ordinance 1434, added to article IV, Chapter 9 effective #/25/74
— 15.32.050 A, A complete description of all properties with
the flood plain, 11/18/81.... City Engineer,
* Ordinance 2086
— 15.32.050 B. The Flood Insurance Study for the City of
Rapid City, 2/18/98
= FEMA identified areas of special flood hazard
= Adopted by reference and declared part of chapter.
+ Studies on file Public Works Department
* Drdinance 3394

5/28/2012





PW061212-25

5/28/2012

Building Permits
City of Rapid City

* No mention of Dover St. property being in
flood plain

- August 14, 1972
* Building permit
= Joist 1% floor- replacing sheet rock and tile
— loist 2™ floor- flooring

* Approved by Dean Rafferty
— November 7, 1996

* Mechanical Permit
— Replace furnace

* Inspected by Seibert

Building Permits
City of Rapid City

* Dover St. Property classified NOT in Flood
Plain

—January 15, 1999
*+ Building permit
* Electrical permif
* Plumbing permit

+ Plan review

— Completed basement: constructed bedroom, bathroom,
laundry roorm, family room, office and three egress windows

— Issued by CB
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5/28/2012 .
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Building Permits
City of Rapid City

* Dover 5t. Property classified NOT in Flood
Plain
— May 6, 1999
* Building permit

* Plan review
— New 10 x 10 deck

— Issued by BS
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Building Permits
City of Rapid City

* Dover 5t. Property classified NOT in Flood
Plain
— September 6, 2001
* Building permit

* Plan review
— New 15 x 22 deck

— Issued by CB

5/28/2012
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5/28/2012
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Gaps in the System

* 1972-2010 ( 38 years)

— No documentation that City of Rapid City informs
3213 Dover 5t. property owner’s that property is
in flood hazard area

* 3 Flood Plain Ordinances: 74, 81, 98
+ 5 City Building permits: 72, 96, 99, 99, 01
+ 7 Property sales: 75, 85, 88, 89, 91, 02, 04

* Dr. Giroux informed of property being in flood
hazard area by Fisk Engineering, 2010
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3213 Dover not only in the Flood Hazard Area

Basement is greater than 3 feet below BFE

~ Chapter 15.32:
Flood Area Construction Regulations s s

* 15.32.110 Flood Plain development permit

» 15.32.130 Residential construction

— New construction and substantial improvement of
any residential structure shail:

* A. Have the lowest floor (including basement) elevated
to 1 foot above the base flood elevation.

* 15.32.170 Construction materials and
methods
—A,B,C

5/28/2012
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Chapter 15.32:
Flood Area Construction Regulations sz,

+ 15.32.250 Nonconforming uses.
A structure the use of a structure or premises which was lawful before
the passage or amendment of this chapter but which is nat in conformity
with the provisions of this chapter may continued subject to the
following conditions:
* A No such structure or uge shall ?g expanded, changﬁg, enlarged or altered ip
a way which ingreases its nonconformi any such expandin Nges,

enlargerment or alteratlons shall be conforming

* B. No structural alteration, addition or repair to any nonconforming structure
over the life of the structure shall exceed 50% of the value at the time of its
becgming a nonconforming use, unless structure ks permanerntly changed to a
tonforming use,

* F. Except as provided in this section, any use which has been permitted ELY
special exception use shall be considered a conforming use,

Working with the City

* March 2010

— Dr. Giroux begins meetings with
* Steve Schelske, Flood Plain Administrator;
* Marsha Elkins, City Planning Office;
* Mike Schad, Office of City Attorney

— Chapter 15.32 Flood Area Construction
Regulations
http://www.amlegal.com/nxt/gateway.dll/South%
20Dakota/rapidcity sd/cityofrapidcitysouthdakota
codeofordinanc?f=templatesSfn=default.htm$3.0
Svid=amlegal:rapidcity sd

5/28/2012 -

P
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Working with the City

= April -May 2010
— After numerous discussions an approach
identified
* Submit a Flood Plain Development Permit Application

— It will be denied
* Then.Dr. Giroux would qualify to submit a Special
Exception Permit
— Simultaneously submit Abatement and/ or Refund of Property

Taxes

Working with the City

Flood Plain Development Permit Application

— To submit a Flood Plain Development Permit
Application

* Dr. Giroux required to complete architectural plans informed
by topography and utility survey requirements, 5
— Elood Plain Development Permit Application
* Submitted May 7, 2010
+ Denied May 14, 2010
~ Permit lacking required item number 5- estimated cost.
Proposed improvements do not make the residence or shed

conferming, the improvements most |ikely are substantial
therefore permit is denied.

5/28/2012
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Working with the City

ial Exception Permit batement and/ or und of Property Taxes

* June 2010- March 2011
— Researched property’s history
— Explored options

* Elevate home 4 feet

* De-construct the basement and fill-in {(move furnace,
hot water heater, washer and dryer to top floor (844
s5q.ft)

= Sell property

* Sell current structure and build new structure

Working with the City

Special Exception Permit

— Special Exception Permit
*+ Submitted April 4, 2011

— Description of Request: Owner will not be at risk of violation or
penalty under 15.32.270 as a result of previous lack of compliance
with 15.32.250. Owner request that structure be held as
confarming  (lawest finish floor is 1 ft above BFE for 1) rectify the
Registered Deeds and recording the residence as existing in flood
zone and 2} noting that basement should a}) NOT be used for
sleeping gquarters for risk of life and b) NOT be counted in the
finished sq ft of house for purpose of property sale or value. That
these terms pass on with the sale of the property.

5/28/2012 -

Y





PW061212-25

Working with the City

Special Exception Permit

* April 2011
— Scheiske, Elkins, Schad no longer with the City

— Mr. Tech did not support Special Exception
approach to resolution

Working with the City

Special Exception Permit

* May 2011

— Met with new team: Dale Tech, Patsy Horton,
Wade Nyberg and Brad Solon,
* Raise house 4 feet
* De-construct and fill-in basement.

* Consider re-submitting Special Exception permit to Dale
Tech. He would deny it; but last recourse to take issue
to City Council.

5/28/2012
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Working with the City

Abatement and/ or Refund of Property Taxes

— Abatement and/ or Refund of Property Taxes
= Submitted April 4, 2011

= improvements on any real property were consldered or included in the
valuation of the real property, which did not exist on the real property at the
time fixed by law for making the assessment

~ Other; Rapid City, 5D Codes of Ordinances Chapter 15.32.250 Nanconforming
Uses. City of Rapid City repeatedly authorized Building Permits (96, 99) that
Increased the nonconformity of structure, thus violating Ordinance and
actually devaluing the property.

A structure or the use of a structure or premises which was lawful
before the passage or amendment of this chapter but which is not in
conformity with the provisions of this chapter may continued subject to
the following conditions:
A. No such structure or use shall be expanded, changed, enlarged or
altered in a way which increases its nonconformity and any such
expanding changes, enlargernent or alterations shall be conforming

Working with the City

Abatement and/ or Refund of Property Taxes

* May 2011

— Met with County Commissioners

* Application routed via City.

— | was not informed of City meeting 50 was not present. In my
absence, motion made “to deny”

— When informed of this missed opportunity with City , | requested
my application be re-routed. Request granted.
— Abatement application deferred to Attorney.

* Ffuwith attorney.
— No case history for situation.
= Time limit appropriate to restricted use, Spring 2010.
- Attorney suggested resalving the Special Exception Permit issue
before re-applying for abatement.

— Retracted Abatement application

/%)
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Working with the City

Dead end on Special Exception Permit approach discussed
May 2010 with Schelske, Elkins and Schad
May 2011
— Contacted
+ Dave Davis
* Bill Waugh tater replaced by lerry Wright,
— Alderman Wright facilitated meeting with new Mayor Kooiker
July 2011 '

— Mayor Kooiker, Alderman Wright, Mary Bosworth visited
residence.

September 2011
— Letter from Wade Neyberg- suggest consult an attorney

Thank you

5/28/2012
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3213 Dover 5t., Tax Value by Structure & Land, by Year
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3213 Dover 5t., Sale Price & Tax Value, by Year
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Chapter 15.32:

Flood Area Construction Regulations es»

* 15. 32.060 Definitions

— 14, Lowest Flood(r}?. The lowest floor of the lowest enclosed
area (including basement).....

— 18. Nonconforming Use. A structure or the use of a structure or
premises which was lawful before the passage or amendment of
this chapter but which is not in conformity with the provisions
of this chapter.

— 25. 5tart of Construction. Includes substantial improverment and
means the date of the building permit was issued, provide the
actual start of construction, repair, reconstruction....

— 27. 5ubstantial Repair. Any repair, reconstruction or
improvement of 3 structure, the cost of which equals or exceeds
50% of market value of the structure...

~ 28. Value, The assessed value at the time of the structure
becoming nonconforming use,

5/28/2012
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5/28/2012 -

Chapter 15.32:
Flood Area Construction Regulations 4.

* 15.32.070 Compliance with provisions
required.

~ No structure of land shall hereafter be used, and
no structure shall be located, extended, converted
or structurally altered without full compliance
with the terms of this chapter and other
applicable regulation, which apply to uses within
the jurisdiction of this chapter.

Chapter 15.32:
Flood Area Construction Regulations es s

* 15.32.110 Floodplain development permit

* 15.32.130 Residential construction

— New construction and substantial improvement of
any residential structure shall:

* A, Have the lowest floor (including basement) elevated
to 1 foot above the base flood elevation.

» 15.32.170 Construction materials and
methods
—A,BC

/7
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Chapter 15.32;
Flood Area Construction Regulations psazs

* 15.32.230 Administration

— A. Generally, The City Engineer, or his or her
designee, as designated by the mayor and the
Common Council of Rapid City, shall administer
and enforce this chapter.........

* 15.32.240 Application for special exceptions

— All applications for special exceptions shall be filed
with the City Engineer or his or her designee......

Chapter 15.32;
Flood Area Construction Regulations ..

*+ 15.32.250 Nonconforming uses.

— Astructure the use of a structure or premises which was lawfut
before the passage or amendment of this chapter but which is
not in conformity with the provisions of this chapter may
continued subject to the following conditions:

A. No stich structure or use shall be expanded, changed, enlarged or
altered in a way which increases its nonconformity and any such
expanding changes, enlargement or alterations shail be conforming

* B. Nostructural alteration, addition or repair to any nonconforming
structure over the life of the structure shall exceed 50% of the value at
the time of its becoming a nonconforming use, unless structure is
permanently changed to a conforming use.

* F Except as provided in this saction, any use which has been

permitted as a special exception use shall be considered a conforming
use,

5/28/2012
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Chapter 15.32:
Flood Area Construction Regulations .z

* 15.32.270 Violation — Penalty
— A. Violation ...... shall constitute a misdemeanor

— B. Any person who violates this chapter or fails to
comply with any of it requirements shall, upon
conviction thereof, be fined not more than $100 or
imprisoned for not more than 30 days, or both and in
addition shall pay all costs and expenses involved in
the case. Each day such violation continues shall be
considered a separate offense,

— C. Nothing herein contained shall prevent the city
from from taking such other lawful action as is
necessary to prevent or remedy any violation.

Property History
Giroux

= Repairs and Improvements

— New roof

— All new windows
New paint throughout
Basement: radon mediation, installed new basement flooring
= Main floor: pulled old floors and carpets. Tiled kitchen floor.
Refinished hard wood floors,
Installed gas fireplace
Finished back deck: flipped boards and constructed railings and
steps
Landscaping of yard: removal of 4 gigantic cottonwoods,

hauled-in compost dirt, trenched french-drains NW side of
house,

5/28/2012
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Property History
City Building Permits
1972- Repair 1% floor sheet rock and tile 2" floor

flooring.

1996- Mechanical permit. Replaced furnace in
basement.

1999- Bidg, electrical, and plumbing permit.
Finished construction of basement: put in
bedroom, bathroom, laundry room, family room,
office and 3 egress windows

1999- Front deck
2001- Back deck

!
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A RESOLUTION ESTABLISHING A RAPID CREEK FLOODPLAIN POLICY

WHEREAS on June 9 and the morning of June 10, 1972, a devastating flood occurred in
Rapid City, South Dakota causing the deaths of 238 residents, causing $160 million in
property damage and forever changing the community;

WHEREAS historically Rapid Creek in the Rapid City area has éxperienced flash
flooding including significant and severe floods in 1907, 1920, 1927, 1949, 1952 and
1962 as well as 1972; |

WHEREAS the City of Rapid City seeks to protect the lives and property of all of its
residents as well as the many visitors to our community;

WHEREAS a Floodplain Boundary Policy Committee was appointed by the Mayor on
July 20, 1992, to review the City's policies on the management of the Rapid Creek Flood
Hazard Area and formulate a recommendation for the Planning Commission and City
Council to consider;

WHEREAS the Rapid City Planning Commission and Rapid City Council adopted this
resolution on May 20, 1993 and June 7, 1993 respectively;

WHEREAS the Floodplain Boundary Policy Committee was reconvened by the Mayor on
July 1, 1996 and they met to review the previously adopted policy and recommended re-
adoption of the policy with minor clarifications and amendments:

WHEREAS the Rapid City Planning Commission and the Rapid City Council re-adopted
this policy with revisions on February 20, 1997 and March 3, 1997 respectively; -

WHEREAS the Floodplain Boundary Policy Committee was once again reconvened by
the Mayor on July 24, 2000 to review and clarify the previously adopted policies resulting
in additional restrictions for festivals, carnivals and other temporary uses to protect the
public health and safety of it's residents and visitors;

WHEREAS the Floodplain Boundary Policy Committee was again reconvened by the
Mayor on August 8, 2007 to review the previously adopted policies and regulations;

WHEREAS for the purposes of this resolution the 100 year floodway shall be defined as
the channel of Rapid Creek and the adjacent land areas that must be reserved in order
to discharge the base flood without cumulatively increasing the water surface elevation
more than one foot as identified on the currently adopted Flood Insurance Rate Map;

WHEREAS for the purposes of this resolution the 100 year floodplain shall be defined as
the properties identified on the currently adopted Flood Insurance Rate Map;

WHEREAS for the purposes of this resolution the 500 year floodplain shall be defned as

- the properties identified on the currently adopted Flood Insurance Rate Map;

WHEREAS the Floodplain Boundary Policy Committee recommends adoption of the
following Floodplain Boundary Policy to memorialize the events of June 9 and 10, 1972

| 400.002
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and to insure that all necessary steps are taken to protect the lives and property of the
residents of Rapid City as well as the many visitors to the Rapid City community:

NOW, THEREFORE, BE IT RESOLVED by the City of Rapid City that the following
policies be adopted to regulate the Rapid Creek Floodplain in Rapid City:

e The current requirements cf Chapter 15.32 Flood Area Construction Regulations and
Chapter 17.28 Flood Hazard Zoning District of the Rapid City Municipal Code not
otherwise addressed under this policy shall remain the same.

¢ The Public Works Department shall install permanent pins and landscaping denoting
the location of the 100 year floodway boundary at the following locations: Canyon
Lake Park, Sioux Park, Roosevelt Park, Memorial Park, Founders Park and at the
New York Street parking lot. This will inform park users and residents of the
boundary of the 100 year floodway.

e The Public Works Department in conjunction with the Parks and Recreation
Department shall install permanent fixtures throughout the Rapid Creek Greenway
displaying photographs of the 1972 Flood Event to remind the residents of Rapid City
and the many visitors to our community of the tragic events of June 9 and 10, 1972
and the potential risks of allowing encroachments into the floodplain.

¢ The Public Works Department shall install permanent markers at the Chapel Lane
Bridge location denoting the boundary between the upstream Canyon environment
and the downstream areas, and further identifying the 100 year base flood elevation
to advise the community, the residents and the park users of the flood risks.

¢ In recognition of the canyon environment, the velocity of floodwater and the elevated
risk to human life as well as real property associated with the area upstream of the
Chapel Lane Road Bridge, the development of property located upstream of the
Chapel Lane Road Bridge, both public and private shall be held to a more stringent
standard.

« When applying the Flood Hazard Zoning District to private property, the
boundaries of the Flood Hazard Zoning District shall match the boundaries of the
100 year floodway on private properties downstream from the Chapel Lane Road
Bridge and shall match the boundaries of the 500 year floodplain (including the
floodway and 100 year floodplain as well as the 500 year floodplain) on all private
properties upstream of the Chapel Lane Road Bridge.

* When applying the Flood Hazard Zoning District to public property, the
boundaries of the Flood Hazard Zoning District shall match the boundaries of the
100 year floodway on public properties downstream from the Chapel Lane Road
Bridge and the boundaries of the 500 year floodplain (including the floodway and
100 year floodplain as well as the 500 year floodplain) on all public properties
upstream of the Chapel Lane Road Bridge. .

o In the area upstream of th.e' Chapel Lane Road Bridgé, fill shall not be located on
property to elevate the property out of the floodplain and the installation of fill
shall not be used to justify the rezoning of the property.
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All proposed uses within the Flood Hazard Zoning District which invoives a structure
shall be reviewed under the Conditional Use provisions addressed in Section
17.54.030 of the City of Rapid City Municipal Code. The technical criteria for
reviewing proposed projects on the public property within the Flood Hazard Zoning
District shall be the standards for the 100 year storm event. It is the intent of the City
to preclude the location of structures within the 100 year floodway to the greatest
degree possible. Camping shall be prohibited in the 100 year floodpiain and the 100
year floodway.

Wherever possible, all private lands within the 100 year floodway and 100 year
floodplain shall be purchased or otherwise acquired for public ownership. Whenever
property in the 100 year floodway and 100 year floodplain is offered for sale, the City
of Rapid City shall examine the costs and other priorities associated with the sale
and if possible, purchase or otherwise acquire the land in an effort to eventually
remove all privately held land in the 100 year floodway and 100 year floodplain. The
determination to purchase land located in the 100 year floodway and 100 year
floodplain shall be based on the following criteria: life safety, excessive hydrologic
consequences, flood management and conditions, land use and preservation,
multiple use, potential for development, cost to acquire, cost to maintain, loss of tax
revenues, City liability, park management, proximity to public lands and potential for
park usage and/or open space.

In seeking to acquire the 100 year floodway and 100 year floodplain, the following
alternatives to fee simple purchase should be considered: partial lot acquisition,
donation of permanent drainage easements, partners "in purchase such as
foundations, private land donation of park lands with at-grade memorial markers,
land trades and the use of alternative funding sources.

The City shall develop a Management Plan for Rapid Creek including all land areas
in the 100 year floodway, 100 year floodplain and 500 year floodplain.

The City shall seek to rezone the following publicly owned properties to Flood
Hazard for consistency purposes:

Lot 1A, Block 3, Jackson Park, owned by Pennington County/Rapid City;

Lot 1B, Block 3, Jackson Park, owned by Rapid City; and,

Lots 5-8, Block 1, Jackson Park, owned by Rapid City.

The City Staff shall work with the owners of private property located upstream of the
Chapel Lane Bridge to investigate the viability of replatting the property to reduce the
flood insurance cosis to the landowners and facilitate the donation of the
undevelopable areas to the City to promote the preservation of the property as open
space and protect the area from floodplain encroachments.

The City Council shall adopt ordinance revisions implementing an increased
freeboard standard for all new structures located within the existing 100 year
floodplain boundary requiring the base floor elevation to be 1% feet above the base
flood elevation; however the remodeling of existing structures located within the 100
year floodplain boundary shall be required to meet the current standard providing the
base floor elevation to be located one foot above the base flood elevation.
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s » The City Council shall adopt a resolution dedicating as park land the publicly owned
property listed on Exhibit A, List of Public Land to be Designated Park Land and as
shown on Exhibit B, Maps of Public Land to be Designated Park Land.

DATED this ;Z day oég{j/////d//-* , 2008.

THE CITY COUNCIL

Mayor

ﬁ Approved By: CITY ATTORNEY’S OFFICE

mance Officer

(SEAL) . Initials: mCS- '7/2 ol /aX‘

Attorney Daté

N’
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