AGREEMENT BETWEEN THE CITY OF RAPID CITY AND OS
DEVELOPMENT, INC., FOR PAYMENT OF OVERSIZE COSTSFOR
SANITARY SEWER MAINS.

This Agreement is made and entered into by anddesithe CITY OF RAPID
CITY, a municipal corporation of the State of SoDidkota, located at 300 Sixth Street,
Rapid City, SD 57701, herein after referred tohes“City,” and OS DEVELOPMENT,
INC., a South Dakota corporation, located at P.@x 8400, Rapid City, SD 57709,
herein after referred to as the “Developer.”

RECITALS

WHEREAS, the Developer has proposed constructirggidential housing
development known as Morningstar in an area gedydoalated south of Highway 44
and west of Reservoir Rd.; and

WHEREAS, the Developer is required by the City €talinstall public sanitary
sewer mains to serve its development; and

WHEREAS, in order to meet the needs of future Wgraent in this area, the
City has requested the Developer install publictagnsewer mains larger than what is
necessary to serve the needs of its proposed g¢eweld; and

WHEREAS, the City is required to pay for the Deyadr for the additional cost
of the oversize public sanitary sewer mains; and

WHEREAS, it is the intent of the parties to esbthe terms of the City’'s
participation in the construction and payment fbe, oversize public sanitary sewer
mains.

NOW THEREFORE, the parties hereby agree as follows

1. The Developer shall retain a professional ereging firm (the “Consultant”) to
design the sanitary sewer mains for this projdtte sanitary sewer mains shall be
designed to serve the both the needs of the dewelopas well as the future needs of the
City’s sanitary sewer system outside of the develempt. The oversize sanitary sewer
mains within the development include approximafieh87 linear feet of 12” and 1,752
linear feet of 24” sanitary sewer mains. The oweersanitary sewer lines located outside
the development include approximately 3,300 lirfeat of 277, 2,416 linear feet of 24",
and 1,080 linear feet of 12” sanitary sewer maihise approximate location and
estimated cost for the following sanitary sewermsaire shown on Exhibit “B” which

has been attached hereto and incorporated herdimidoseference. The sanitary sewer
mains will be designed and constructed in accorglanth the City’s design criteria
manuals, Standard Specifications for Public Workasfruction and State and City
codes. The Developer will submit the sanitary gawain design plans to the City for
the City’s review and concurrence prior to commegaonstruction. The City may



enter into a separate contract with a professiengineering firm for additional
construction observation services related to theize water mains or may use its own
staff to conduct additional construction observatidhe City shall be solely responsible
for paying for the additional construction obselwatservices.

2. The Developer is responsible for providing aegassary right-of-way or
permanent utility easements in which to locatesthr@tary sewer mains. Such
dedications or easements, shall be in a form aabbpto the City Attorney’s Office.
Acquisition of any land from other landowners, doessary, is the sole responsibility of
the Developer and will be accomplished solely atDeveloper’'s expense.

3. The Developer will be responsible for obtainangontractor to construct the
sanitary sewer mains and for paying the contrdotothe cost of construction. The
Developer must advertise and award the contraadostructing the sanitary sewer
mains through competitive bids. The Developer egte comply with State bid law and
award the contract to the lowest responsible biddée City must concur in the award
of the contract as well as any change orders wihédome necessary over the life of the
project. The Consultant will prepare all contrdotuments and detailed specifications
for the sanitary sewer mains. The Developer isired to construct an 8” inch sanitary
sewer main to serve its development. The Develojlkbid at least 1000 feet of 8”
sanitary sewer main to establish a base from winictetermine the oversize cost to the
City. The Developer will provide the City with tiéd tabs for all items bid. The 8” inch
base price will be established by averaging thei@cost from all bids received. The
cost to the City for the oversize mains will alsoldased on the average cost for those
mains from all the bids received. A percentagecWiepresents the City’s oversize
portion of each main will be established basedhenaiverage bid for the 8” main and the
average bid for the line actually constructed. ngghis percentage, the City will
reimburse the Developer per the terms of Paragsaph

4, The City agrees to pay the oversize costs ®s#nitary sewer mains
contemplated in this Agreement. The City agreasd&e progress payments pursuant to
SDCL 9-42-12. The Developer agrees to make reguagments directly to the
contractor for successfully completed work. They@iust verify that the work has been
successfully completed and concur in the paym@mice the City has concurred in the
payment, the Developer shall pay the contractorsaitanit proof of such payment to the
City. The amount the City owes for oversizing vl determined by establishing the
percentage of the total construction costs whiehadtributable to the oversize portion of
the project, based on the method described in Rgra@ and multiplying this
percentage by the amount the Developer pays theaobor for constructing the sanitary
sewer mains. The City shall remit the oversizedfuto the Developer within forty-five
(45) days of the proof of payment being receivedheyCity. The City shall retain 10%
of each payment to the Developer, until the sapgamwer mains contemplated in this
Agreement have been formally accepted by the @#iyhin forty-five (45) days of the
sanitary sewer mains being accepted by the CigyCiky will remit the final 10% owed
for the oversize costs to the Developer. The Cityreimburse the Developer for 100%
of the difference between the bid price for thes&hitary sewer main and the actual cost



of constructing the larger main. The City’s oveesieimbursement is limited to the
actual costs of construction, not to exceed $720),@@hout prior written authorization
from the City. An estimated oversize cost amowa# Ibeen identified in Exhibit B for
each sanitary sewer line. The actual amount ofsize payments allocated between the
various sewer mains may vary from that shown inikkB, so long as it does not
exceed the total amount allocated by the City fympent of oversize costs. By making
progress payments the City is not indicating fexateptance of the work. The final
acceptance of the public improvements contemplateiér this Agreement shall only be
made after the work is completed and necessaingest the improvements has been
made.

5. The parties recognize that the exact size acatitn of the lines will be based on
final plans approved by the City. It is anticiphteat the development will be built in
phases. If the sanitary sewer mains as builtraaler than those contemplated by this
Agreement, the City will only pay the differenceween the size of main the Developer
would have been required to build and the size aihractually built up to the amounts
specified in Paragraph 3 of this Agreement. Iflthes are designed and built larger than
the lines currently contemplated, the Developel reiteive written approval from the
City in order to be reimbursed for any oversizetseghich exceed the amounts contained
in Paragraph 3 of this Agreement. If the Develgmeceeds with construction of the
mains without prior written authorization of thety;ithe Developer will be responsible
for any additional oversize costs above the amocm$ained in Paragraph 3 of the
Agreement.

6. It is the City’s intent to establish connectfers to recoup any of the funds
expended by the City in constructing the oversa@tary sewer mains which are not
otherwise being reimbursed through TID #66. Thiy @as also agreed to establish
connection fees and pay them to the Developerrfgisanitary sewer lines built by the
Developer, outside the boundaries of its develognienwhich the Developer is
otherwise not being reimbursed through TID #66 esSehconnection fees will be
established per the City’s standard procedurenfiosing such fees. If the final
configuration of the Lots and/or streets in theaFiRlat(s) differs from the Layout Plat, it
is the intent of the parties that no connectiors fiee charged to any of the Lots located
within the boundaries of Morningstar as evidencgthie Layout Plat previously referred
to.

7. The parties’ obligations under this Agreemept@ntingent upon full
performance of their respective obligations corgdim the water oversizing agreement,
the reservoir and booster station agreement an@ahé&act for Private Development
between the City and OS Development for Tax Incrarbestrict #66. The parties
acknowledge the mutual promises they have madedymtlhave been made without the
Developer’s promise to construct both the reserand oversize water and sewer and the
City’s promise to pay the amounts set out in theagents. Should either of the parties
fail to perform any of their respective obligatiamsder the agreements the other party
may seek specific performance of the other parabbgations or, may seek to terminate
any remaining obligations to the extent that thayennot already been performed. To



the extent that performance has occurred, the paatyseek to be compensated for the
value of such performance.

8. Upon completion of the sanitary sewer mainstaed acceptance by the City, the
sanitary sewer mains shall belong to the City andfature maintenance and needed
expansion shall be the responsibility of the City.

9. The parties may undertake any legal or equitatiien available to enforce the
provisions of this Agreement in addition to anyesthemedies provided herein. This
Agreement shall be deemed to be prepared jointihéyarties hereto and neither shall
be deemed to be its sole author. In the evemythim of ambiguity, no provision
shall thereby be construed against either party.

10. If any section(s), or provision of this Agreemes declared invalid for any reason
whatsoever by any competent court, such invalshigll not affect any other section(s)
or provision of this application if they can be giveffect without the invalid section(s)
or provisions.

11.  This Agreement, along with the Agreement Betwtte City of Rapid City and
OS Development Inc. for the Design, Constructiott Bedication of Land for a Water
Reservoir and Booster Station, Agreement BetweelICity of Rapid City and OS
Development for Design and Construction of a Pulater Main, Contract for Private
Development Between the City of Rapid City and Gs&v&opment Inc. and the Project
Plan for Tax Increment District #66 are the endiggeement of the parties. No other
writings or negotiations are part of this documehhis Agreement may only be
modified by mutual agreement of both parties. Armgdifications or addendums to this
Agreement must be in writing.

12.  This Agreement shall be construed accordirtbedaws of the State of South
Dakota. Any action concerning this Agreement shallzenued in the Circuit Court for
the Seventh Judicial Circuit located in Penningimunty, South Dakota.

13. If the Landowner is a corporation, it has tbever to enter into this Agreement
and its officers signing for it have full power aadthority to do so.

Dated this day of , 2008.

CITY OF RAPID CITY

Mayor
ATTEST:

Finance Officer



OS DEVELOPMENT, INC.

By:
Its:
State of South Dakota )
SS.
County of Pennington )
On this the day of , 208ré me, the undersigned

officer, personally appeared Allan Hanks and Jafmd¥eston, who acknowledged
themselves to be the Mayor and Finance Officepaetsvely, of the City of Rapid City,

a municipal corporation, and that they, as suchdvlaynd Finance Officer, being
authorized so to do, executed the foregoing Agreerioe the purposes therein contained
by signing the name of the City of Rapid City bgriselves as Mayor and Finance
Officer.

IN WITNESS WHEREOF | hereunto set my hand andcadfiseal.

Notary Public, South Dakota
My Commission Expires:

SEAL
State of South Dakota )
)ss.
County of Pennington )
On this day of , 200&rbehe, the undersigned
officer, personally appeared , who acknowledged themself to
be the of OS Development, dnd that as such, being duly

authorized to do so, executed the foregoing instnirfor the purposes herein contained.

IN WITNESS WHEREOF, | hereunto set my hand anttiaffseal.

Notary Public, South Dakota
My Commission Expires:

SEAL
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