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MAKING SBENEE OF INVESTING

Dt: 03-28-2008
To: Legal & Finance Committee

Fr: Debora Weainert

Re: Trustes and Trust Agreement redquired to complete

. Rapid City 457(b) Deferred Compensation Plan
(Plan approved by Common Coungil 02-04-2008) -

Members of the Committee:

In order to actually put in place the Deferred Compensation option discussed before

this body on 01-30-2008 and approved by the Common Councit on 02-04-2008, it is
necessary to execute an agreement establishing where the employees’ money and

investments will be held in trust. The additional step of resolving to name an

.additional Trustee on the Plan is also required dus 1o the language in the origina!

Common Council resolution creating the original plan in 1984,

Pleass refer to the Common Council resolution dated 11-05-1984, a copy of which is |
attached for your convenience. in that Resolution ICMA-Retirement Corporation
(ICMA-RC) is namad Trustae for the plan. Obviously ICMA-RC will not agree 1o be
trustee for a competing option. It is then necessary to create a new resolution

naming an additional Truatea. ICMA-RC will continua to be Trustee for the nasets
held within the ICMA-RC option, and the new Trustee will be Trustee for the assets
held within the new Edward Jones/Digital Retirement Solutions (EJ/DRS) option.

A Custodial Trust Agreement was presented to the City Attorney in February. This
Custodial Trust Agreement named the Finance Officer and Mayor ag Trustees and
provided for MG Trust Company to provide custodial trust services. We believed
this Agreament was appropriate based on SDCL 9-18-28, a copy of which [s
attached. This agreement was rejected by the City Attorney primarily due to the
fiduciary responsibility that would be placed upon the Finance Officer and the Mayor.

In the alternative, a Direcled Trust Agreament was provided. Tha Directad Trust
Agreement names MG Trust Company as Trustee of the assets it would hold on

behalf of Rapid City employees utilizing the EJ/DRS aption.

Mr. Grean has reviewed the Directed Trust Agreement and has provided an itemized
list of his concerns regarding this agreement. The following text will include the
verbiage of the agreament, Mr. Green’s comment(s} regarding the verbiage, and
responses from me, Digital Retirement Solutions or MG Trust Company as
appropriate.
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1.04 Board. “Board” means the Board of Directors of the Company, as from time to
time constituted, or such other persons or group of persons referred to in Section
5.03 hereof in the case of 2 company that is not a corporation.”

Green: Definition of “Board™ doeen’t roally apply to municipalities (thie ie not
insurmountable.)

Response: Board of Directors certainly equates to a Common Council in the
Aldermanic Form of Government as deseribed in SDCL Title 9 Municipal
Government, Chapter 8 Aldermanic Form of Government. The term ‘Company’ as
referring to a corporation, does apply as municipalities are municipal corporations as
defined in SDCL Title 9 Municipal Government, Ghapler 2 Classes of Municipalfiies.

Article II: Estublishmenl and Purpose ol the Trust

2.01 Dcsignation. The Company herchy establishes the Trust. The Trust shall consist
of an initial contribution of money or other property, acceptable to the Trustee in
its sole discretion, made by the Company or transferred from a previous trustee
under the Plan and such additional sums of money or other property acceptable to
the Trustee in its sole discretion, as shall from time to time to bee delivered to the
Trustee under the Plan, all investments made therewith and proceeds thereof, and
all earnings and profits thereon, less the payments that are made by the Trustee as
provided herein.

2.02 Purpose. This Trust is part of the Plan. The purpose of this Trust is to implement
the Plan, which provides certain benefits for the Employer’s Eligible Employees
who become Partlcipants.

203 Exclusive Benefit, This Trust shall be maintained for the exclusive benefit of
Participants and their Beneficiaries and, to the extent permitted by the Plan, the
payment of reasonable ¥lan administration expenses, Except as provided under
applicable law or otherwise provided in Section 2.04 belaw, no part of the Trust
Funds shall be used for, or diverted to any purpose other than that stated in this
Section 2.03.

2.04 Return of Amounts to the Company. The Trustee will return contribations to the
Company if the Company or the Plan Administrator provides Instructions to the
Trustee to do so, The Company is solely responsible fox ensuring that an
Instruction to return any amount to the Company meets alfl applicable legal
requirements, including those of ERISA, as applicable, The Trustee has no duly
or responsibility to question, and may conclusively rely upon any such Instruction.
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2,05 Superseding Effect of the Trust Agreement. To the extent that there are any

inconsistencies between this Trust Agreement and any provisions set forth in the
Plan document pertaining to a matter addressed hercin, this Trust Agreement
shall control, and Its provisions shall supersede all other provisions in the Plan
pertaining to the duties, responsibilities and obligations and liabilities of the
Trustec. Further, this Trust Agrecment shall operate as an amendment of the
Plan that replaces all references to trustee discretion in the Plan with references to
the discretion of the Plan Administrator. Under no circumstances shall the terms
of the Plan be interpreted as conferring any investment or administrative
discretion on the Trustee.

GREEN:; As | understand the current situation, the trust already exists and MG is
being appointed a co-trustee. The provisions of 2,01, 2,02 and 2.05 in particular
should reflect the co-trustes status. In section 2.05, the language is overly broad in
that it will climinate the current trustee (IMCA) whan ICMA will continue as a co-
trustee with MGG. This is correctable in my view.

Response: A separate lrust is being ssiablished with MG Trust Company io receive
Plan contributions (ongoing deferrals, roflovers from ICMA, efc.), hold the
investments being offerad as an alternative to ICMA, process distributions, etc.

While the Plan does intend to appoint two trustees, ICMA-AC and MG Trus!
Company, neither trustee is acting as a direcled trustac on assels not held in "their”
trust. Naming the two companies co-trustees is not technically correct, as each will
act separately with ragard 1o only the assels held in thair respective trust accounts.

Articla X of the current 457 Plan and Trust Document provides for additional funding
vehicles with the provision that it “serves in addition to any other retirement plan,
pension, or benefit plan or system presently in existence or hereinafter
established...”.

3.03 No Separate Trusts. There shall be no separate accounting within the Trust for
each Employer, and all axsets held by it and contcibutions received by it, and all
such contributions and accruals thereto from time to time, shall be held by the
Trustee hereunder in the Trust Fund and shall be invested and applied by it as
herein provided, and all of the assets in the Trust fund shall be available to pay
benefits that become payahle with respect to any Emaployer hereunder.
Notwithstanding the foregoing, amounts held within the Trust with respect to
frozen or restricted funds will be accounted for separately.

GREEN: While the heading is "No Separate Trusts” the language references
separate accounting within the trusl. | think the trustee has to maintain some form of
separate accounting, even though all assets are held in a single trust. Something is
amiss with this provision.
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Response: This provision doesn't actually apply to this Plan since there are not
multiple “employers™ making contributions on behalf of participants. If this were a
muttiple-employer plan where several companies sponsored a single retirement plan
together, the trustee is simply saying they do not provide separate accounting within
the Trust for each employer. Employer-level accounting (payables, receivables,
ete.) would be the responsibility of the third-party administrator/record keapar, a firm
fike DRS.

3.05(b) Liwmitations. The Trustee shall neither be responsible for the adequacy of the
Trust Fund to discharge any payments and liabilities under the Plan, nor be
required to make any disbursements under the Plan in excess of the net
realizable value of the assets of the Trust allocable to such Plan at the time of
the disbursement. 'he Trustee shall not be required to make any
disbursement in cash unless the Designated Representative and/or the Plan
Administrator has/have provided Instractions as to the asscts to be converted
to cash for the purpose of making the disbursement.

GREEN' Trustee has to be responsible for maintaining adeguate assets to
discharge payments and liabilities to the participants in the plan. (This is a real
issue.)

Response: The provision is actually not an Issue atafl. The Clly's 457(b) Plan is a
defined contribution plan being valusd on a daily basis. This means that the Plan Is,
in essence, 100% funded at all times. If a terminated participant requests a
distribution from the plan, the “investments” in their account are liquidated
(converted to cash) at the current day's valuation and the account is distributed in
the manner in which the participant elected (roflover 1o an IRA, rollover into another
plan, paid to them, elc.)

An example in which this provision might apply would be in the case of a defined
penefit (pension) plan. A defined benefit pian is a retirement plian that promises a
specific “benefit” at retirement usually defined in terms of such faclors as salary and
years of service. Since tha "benefit” is not determined solely by allocated
contributions and investment eamings (as in a defined contribution plan), the
sponsor {employsr) — not the employee — bears the investment risk.

The Trustee is simply stating in this provision that they cannot make payments or
disbursements for the Plan in excess of the actual Plan assets in the Trust.

4.02(h)Trustee’s Powers of Investment and Management. The Plan Administrator shall
have the exclusive authority and discretion to select the investments pursuant to
Section 4.03, and to provide Instructions to the Trustee regarding investment ol
contributions hereunder unless an Investment Manager is appointed for such
purpose. If permitted under the Plan, Participant directions regarding
investments shall be fornished to the Plan Administrator under procedures




f4/16/26808 18:89 6853412729 EDWARD JOMNES FAGE

03-28-2008 Page 5
Legal & Finance Committee

adopted by the Company and/or the Plan Administrator consistent with the Plan
document, and the Designated Representative and/or the Plan Administrator
shall provide Instructions to the Trustee regarding the investment of such
amounts. To the extent provided under ERISA Section 404(c), the: Trustee shall
not be liable for any loss, or by reason of any breach, which results from such
Participant’s exercisc of control. If a Participant who has the right to direct
investments under the terms of the Plan fails to provide such direction to the
Plan Administrator, the Plan Administrator shall direct the investment of such
Participant’s accounts. The Designated Representative and/or the Plan
Administrator shall maintain records showing the interest of each Participant
and/or Beneficiary in the Trust Fund unless the Trustee enters into a written
agreement with the Company to keep separate accounts for each such
Participant and/or Beneficiary. The Trustee shall have no duty or responsibility
to review, make recommendations, or otherwise render advice regarding
investments made pursuant to Instructions reccived from the Plan
Administrator, and shall be required to act only upon receipt of such
Instructions.

GREEN: Will Trustee have responsibility to keep separate accounts for each
employee? See also the comment to section 3.03 above.

Reponse: No. The Trustee will be responsible for plan-fevel accounting for the
assets in the Trust, DRS will be responsible for the participant-level accounting.

For a simple, graphic representation of how the accounting is handled, please refer
ta the chart which follows this taxt.

4.05 Power to Do All Necessary Acts. To the extent not inconsistent with the express
provisions hereof, enumeration of any power herein shall not be by way of
Jumitation, bat shall be comulative and construed as full and complete pover in
favor of Trustee. In addition to the authority specifically herein granted, the
Trustee shall have such power to do all acts as may be deemed necessary for full
and complete management of the Trust Fund and appropriate o carry out the
purposes of this Trust Fund, and shall further have all powers and authorities
conferred on trustees by the laws of the State of Colorade.

Green: Trustees authority governed by the law of Colorado.

Rasponse: Trustee's authority is governed by the State of Colorado because MG
Trust Company is a siate-chartered trust company regulated by the Colorado
Department of Regulatory Agencies, Division of Banking. The goveming law cannot
be changed, hawever we see the risk of potential litigation minimal as M@ Trust
Company has an outstanding record and reputation.

85
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MG Trust Company is a wholly-owned subsidiary of Matrix Financial Solutions, Inc.
They have over $94 billion under their care, serve over 35,000 separate retirement
plans and work with over 160 different third-party administrators and record keepers.
They have maintained a rating of “in good standing” with the Division of Banking.
They are audited annually by the State of Colorado and retain Deloitte & Touche lo
conduct an independent audit annually. There has never been an irregularity or
problem identified by either auditing entity.

in response to the concerns regarding goveming law, MG Trust Company issued the
following staterment for your consideration:

"M Trust has never been the subject of litigation or arbitration
regarding 457 plans since 2005 and neither has its predecessor of the
assets Mairix Capital Bank. In addition, MG Trust has never been the
subject of litigation or arbitration for any of ite services. To the best of
my knowledge, there is no current arbitration or litigation pending.

Regards,

Cindy Dash

Ganeral Counsel, Matrix Financial Solutions, Inc., MGCS and MSCS
Financial Services, LLC, member FINRA and SIPC

(720) 856-5403 Phone

(720)932-2725 Fax”’

Ms. Dash has been with the firm since it began as a joint venture in 1999. She has
agreed to answer questions by phone if this statement does not suffice.

6.06 Indemnification. The Company hereby agrees to indemnify, defend and hold the
Trustee and its affiliates, and their respective directors, manager, oflicers,
employees, agents and other representatives ( the “Indemmificd Parties”) harmless
from any and all losses, costs, excise taxes, expenses, fees, labilities, damages, claims
of any nature whatseever, including but not limited to legal expenses, court costs,
legal fees, costs of or associated with enforcement actions, investigations, suits, and
regulatory or other actions and appeals thereof resulting from their reliance npon
any certificate, notice, confirmation, or Instruction, purporting to have heen
delivered by the Plan Administrator, a Named Fiduciary, an Investment Manager,
or a Designated Representative heceunder (“Plan Representative(s)”’). The
Company waives any and all elaims of any nature it now has or may have against
the Indemnified Parties, which arise or indirectly from any action that the Trustee
takes in good faith in accordance with any certificate, notice, confirmation or
Instruction from a Plan Representative. 'The Company and the Plan Administrator
alsy hereby agree to indemnify, defend and hold the Indemnified Parties harmless
from and against any and all losses, costs, excise taxes, expenses, fees, liahilities,
damages, claims of any nature whatsoever, inclading hnt nat limited to legal
expenses, court costs, legal fees, costs of or associated with enforcement actions,
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investigations, suits, and regulatory or other actions and appeals thereof , arising,
directly or indirectly, out of any loss of diminution of the Trust Fund resulting from
changes in the market value of the Trust Fund assets; reliance, or action taken in
reliance, on Instructions from Company or one or more Plun Representalives; any
exercise or failure to exercise investment direction anthority by the Company or by
a Plan Representative; the Trustea’s refusal on advice of counsel to act in
accordance with any investment direction provided by Company or a Plan
Representative; any other act or failure to act by Company or a Plan
Representative; any prohibited transaction or disqualification of a Plan due to any
actions taken or not taken by the Trustee in reliance on Instructions {rom the
Company or a Plan Representative; or any other act the Trustee takes in good faith
hereunder that arises under this Trust Agreement or the administration of the Trust
Fund.

The Trustee shall not be linble to Company for any act, omission, or determination
made in connection with this Trust agreement except for its gross negligence or
willful misconduct. Without limiting the generality of the foregoing, the Trustee
shall not be iable for any losses arising from its compliance with Instructions from
the Company or a Plan Representative; or executing, failing to execute, failing to
timely execute or for any mistake in the execution of any Instructions, unless such
action or inaction is by reason of the gross negligence of willful misconduct of the
Trustee,

The provisions of this Section 6.06 shall survive the termination, smendment or
expiration of this Trust Agreement.

GREEN: Indemnification, liability limitation — gross negligence or wiliful and wanton
misconduct is too broad.

Response: Mr. Green has referred to South Dakota statutes which, in his opinion,
prohibit municipalities from granting indemnification. After he provided ifiose
statutes, | requasted an opinion from the South Dakota Division of Insurance, whose
authorily is granted by and governs stalutes provided by Mr. Green, That opinion,
written by Mr. Randy Moses, Assistant Director of the Division of Insurance, is
attachad. In essence Mr. Moses’ opinion states that indemnification agreements are
commen in rmany contracts and do not constitute a transaction of insurance.
Therefore, according to Mr. Moses, the prohibition of municipaiities from issuing
insurance does not apply to contractual indemnification agreements.

Articdde VII; Dispute Resolution: The parties acknowledge that this Trust Agreement
evidences a transaction involving interstate commerce. Except as provided in
Section 10.02, the partles agree that any misunderstundings, controversies oxr
disputes arising from thi¢ Trust Agreement shall be decided by binding arbitration
which shall be conducted, upon request by either party, in Denver, Coloradn, hefare
three (3) arbitrators designated by the American Arbitration Association (the

a8
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“AAA”), in accordance with the terms of the Commercial Arbitration Rules of the
AAA. and, to the maximuim extent applicable, the United States Arbitration Act
(Title 9 of the United States Code). The decision of the majority of the arbitrators
shall be binding and conclusive upon (he parties. Notwithstanding anything herein
to the contrary, either party may proceed to a court of competent jurisdiction to
obtain equitable relief at any time, other than to stay arbitration. Further, any such
court proceeding shall only be brought in the federal district court in Denver,
Colorado. The arbitration panel shall have no authority to award special, indirect,
consequential, punitive or other damages not measured by the prevailing party’s
actual damages. To the maximum extend practicable, an arbitration proceeding
under this Trust Agreement shall be concluded within one hundred eighty (180)
days of the filing of the dispute with the AAA. The provisions of this arbitration
clause shall gurvive any termination, amendment or expiration of the Trust
Agreement and if any term, covenant, condition or provision of this arbitration
clause if found to be unlawful or invalid or unenforceable, the remaining parts of
the arbitration clause shall not be affected thereby and shall remain fully
enfarceahle. Judgment on any award rendered by the arbitration panel may be
entered in any court having competent jurisdiction. The parties shall each pay one-
haif of the forum and arbitrators’ fees. The prevailing party in the arbitration, or
in any court proceeding, shall be entitled fo its reasonable attorney’s fees and
expenses from the non-prevailing party.

GREEN: | have never recommended an agreement with an arbitration provision (let
along binding arbitration). Also, venue is in Denver.

Response: Again we believe the aciual risk here is minimal, Please refer back to
the statemant submitted by General Counsel for MG Trust Company's parent
company, Matrix Financial Solutions, Inc. as printed with the response to item 4.05.

9.02 Authorization with Respeet to Taxes, The Trustee shall notify the Plan
Administrator and/or the Designated Representative of any tax levied upon or
assessed against the Trust Fund of which the Trustee has knowledge. If the
Trustee receives ao instruclions from the Plan Administrator and/or the
Designated Representative, the Trustee may pay the tax from the Trust Fund. If
the Plan Adsministrator and/or the Designated Representative wish{es) to contest
the tax assessment, it shall give appropriate and timely instructions to the Trustee.
The Trustee shall not be required to bring any legal actions or proceedings to
contest the validity of any tax assessments unless the Trustee has been indemnified
to its satisfaction against loss or expense related to such actions or proceedings,
including reasonable attorney’s fees. The Trustee shall have no liability for
making any disteibution or transfer pursuant the Instruction of the Plan
Administrator and/or the Desiguated Representative (including amounts withheld

pursuant to the previous sentence) and shall be under no duty to make inquiry
whether any distribution or transfer directed by the Plam Administrator and/or
the Designated Representative is made puxsuant to the provision of the Plan. The
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Plan Administrator and/or the Designated Representative shall furnish to the
Trastee all information necessary to carry out such withholding in a timely
fashion or, if such infoxmation is not so provided to the Trustec, the Plan
Administrator and/or the Designated Represeptative and the Company shall hold
the Trustee harmless from and indemnify it for any liability and related expenses
that avise in connection with improper withholding.

GREEN: Another indemnification provision.

Response: This section is simply stating that if the Trustee receives any direct
communication (from the IRS for exarnple) of & tax levy, that the Trustee will nolity
DRAS and/or the City accordingly. i DRS and/or the City do not respond in a timely
manner, the Trustee may pay the tax from ihe Trust. If the City wishes to conlest
the tax assessmant it will give appropriate and timely instructions (preferably through
DRS) to the Trustes.

The rest of the section simply goes on to say that, in general, the Trustee will not
contest the validity of the tax assessment or if the payment cormplies with plan
provisions and is not responsible for the actions or inactions of the City or DRS for a
levy payment from the Plan.

10.01 Resignation; Removal of the Trustee: The Trustee may resign at any time by
giving at least thirty (30) days' prior notice of such resignation to the Company,
the Plan Administrator and all other fiduciaries of the Plan that have been
identified in Instructions provided to the Trustee. The Company may remnve
the Trustee, with or without cause, upon giving at least thirty (30) days’ prior
notice to the Trustee, the Plan Administrator and all other liduciaries of the Plan
that have heen identified in Instructions provided to the Trustee.

13.01 Termination of Trust Fund. This Trust Agreement and the Trust created
hereby may be terminated at any time by the Company upon thirty (30) days
notice.

GREEN: Thirty days notice very short for municipal government (not a deal
breaker).

Response: The existing 457 Plan and Trust Document has the same 30-day
provisions in Article Xi.

14.01(2) Choice of Law. Except where inconsistent with the express provisions hereof,
or where preempted by ERISA, the powers and duties of tbe Trustey and ali
guestions of interpretation, construction, operation, and effect of this Trust
Agreement shall be governed by the laws of the State of Coloxado. All
contributions to the Trustee shall be deemed to take place in the State of

ip
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Colorado, and except for such matters as may arise under ERISA, the Trustee
shall be liable to account in the courts of that state.

QREEN: Colorado Law.

Hesponse: Reslating, we believe the actual risk here ie minimal. Please refer hacik
to the statement submitied by General Counsel for MG Trust Company’s parent
company, Matrix Financial Solutions, Inc. as printed with the response to ftern 4.05.

14.01(b) Choice of Venue. All controversies, disputes, and claims arising under this
Trust Agreement and not otherwise resolved will be submitted to the United
States District Court for the district where the Trustee has its principal place
of husiness, and by executing this Trust Agreement, each party hereio consents
to that court’s exercise of personal jurisdiction over them.

GREEN: Venue in Denver.
Response: Again we believe the actual risk here is minimal. Please refer back to

the statement submitted by General Counsel for MG Trust Comparny’s parent
company, Matrix Financial Solutions, Inc. as printed with the response to item 4.05.

14.04 Limitation on Claims. No claim may be made by the Company against the
Trustee for any lost profits or any special, indirect or consequential damages in
respect of any breach or wrongful conduct in anyway velated to this Trust

Agreement.

GREEN: Damage limitation.

Response: The “Company” i the City of Rapid Gity. The City will have no asséts
held in the Trust and would therefore not have any standing to sue the Trustee in the
first place. This clause does not preciude the Participants from bringing action
against the Trustee, although we have already stated that we believe that the risk of
that is minuie.

11
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QESQLUTION OF THE oITY OF RAPIID CITY AUTHORIZING
ESTABLISHMHNI =F & DEFERRED COMPERNSATICON PLAN

WwyEREAS, the Employel has emplopecss rendaring valualile sexrvices: and

WHEREAS, the estanlighment oF = Geforrad compeasition plan for such employees
will serve the interests ©F #he Employer By enabling it to provide reasunable
retiremant gapriny SO it emplocyses., by providing inereased flexibilitg in
its perscrnel managemant syasten, and by asslstiayg in the attracting and retention

nf competent parsonnel; atrd

WHEREAS, the Employer has‘determined rhat th2 cataplisbment ef 2 deferrod squRen-
meiacn plan to he admiﬂistered ry the TeMa Rehirement corporatian will sexve
the above chjectives, 2na

WHEREAS, the Emploget dazizas That the ipvestment of Funds neid under its defarred
rompensatiion plan be agministared By rhe ICMA Retirement corporation, A5 Trustee,
with the understanding toat guch fands will be neld by the ICMA petirement Trust,

a truskt established BY publiic amp L ogers for the DUrPOSE of representing t+he laterests
of such empleoyers wirh respect to LR2 ecollective investment of funds peid wnder
cheir dererred compansatinn plansi

xnw. THEREEORE, BE IT RESCLVED tiat she city of Rapid city (Employer) adopis .
+he deferzred compansrtion plam, artacrhed hereto 58 Appendix A, and appoints the
roMA Retdrement Corperation te serve 5§ Aduinistratson thereunder; daRd

Bp IT FURTHER RESOLVED raat the Employsi persky axorrnbes thae ICMA Retirement
ppugk, attached Rerete &% Appendix EBi arxd

BE IT FURTHER RESOLVED that rhe Emplogel nereby adopts rhe tiast agreement, zrtached
Lereto as Appendix <, and appoints the ICMA Retirement Carperation 85 rrustee
»herounder, and directs the ICME REECLzsment corporaticn, 25 prpgtee, to invest

211 funds held nnder the darferr=d compensation plan whrough The Teys Retirement
Trugt &5 $00n a5 is practicsble: and

Dz, LT FURTHER Ap&SOLVED that she Personael Dimector shall be the coordinater for
this program zad shall rocaive pecessard reports. nocices, etl.. from The TOMA
Retirement corporation 2s Administzator, and shali cast. on bepalf ok Ghe Employer.
ang reguired vobes under the program. 2aminigerative duries to carry out the

plan may be aszigned TO Ehe.apprup:iate dapartments.

Novamber 5. 19884..

THE c:ﬁmmm COUNCLL
. io; o
AFTEST: " 7{4&,4/_# Pt

Boy A Edwards, Acting Mayor

Yent Brugger, ¥z noe DEficer

{ SEAL)
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SOUTH DAKOTA CODIFIED LAWS ~ STALTUITORY TTTLES

TITLE 9: MUNICIPAL GOVERNMENT
CHAPTER 9-16: CITY RETIREMENT SYSTEMS AND PENSIONS

9-1G-28, City treasurer as custodian of fund--T iability of surety on bond. The treasurer of
each sounicipality shall be the custodian of the investments and other moneys in its pension
fund, which shall he kept apart from other funds in his custody. The surety on the official
bond of the treasurer shall be liable for the safekeeping and due accounting of the moneys,
sceurities, and other property belonging 1o the pension fund.

The previous requirements of this section shall not apply when such assets are placed with
a funding agent or an investinent counsel as provided for in {his section The rotirement board
of a pension fund may select a funding agent or investment counsel to administer and invest
tie Funds of the system. The selection and the appointment of the funding agent or the
investment counsel shall be made by the retirement board which shail have the right from
time to time to change the funding agent or the investment counsel as to all or any part of the
funds, The board shall have the right to determine the forn and substance of each agreement
under which the funds are to be held, provided that it shall not be inconsistent with the
provisions of this section. The term "funding agent” means a corporale ot individual trustec
or triistees, insurance Copany or insyrance companies authorized to do business in the State
of South Lakota, or combination thereol, appointed and acting from time to Lime pursuant to
the provisions of this section in holding, investing and disbursing the funds of the pension
fund. The term "investment counsel” means a corporation or individual authorized to do
business under the Federal Investment Advisers Act of 1940 and anthorized to do business in
the State of South Dakota, appointed and acting from time to time pursuant to the provisions
of this section in investing the funds of the pension fund.

The retivement board may coptract for investment counse] and advice when it decms
necessary.

Source: SL. 1927, ch 172, § 3; SDC 1939, § 45.1207; SL 1955, ch 202, § 2; SDC Supp 1960,
§ 45,1207 (3); SL 1970, ¢b 60; SL 1977, ch 71,

13
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3

City of Rapid City
457(b) Defesred Compensaton Plen

\

Dererred Compensation Plan Document
{Governs Entire City Plan}

Invesimest Vehiclzs

Soutk Dakota
Retiremznt System
City opted in
to participate
l -
SDRS Supplemental

\ Deferred Comp Gpiien
{Serves as an additional option
for City employees, bui does

ICMA-RC ﬁw ard Jones/DRS J

not fall under Plae documnent) J

|

Trustee: ICWA- Adminjstrater: Trusiec:
RC{VantageTrust ICMA-RC MG Trust

Administrator;  Digtial
Retitement Systems {(DRS}

Partic.pant |

$330

~ Tav.2: $250
Participant 2 Inv. 1: $100
Inv. 2: ..‘*'3125)

—

Participant 3

Inv. 3: $100 :l
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‘ﬁ ou forwarded this message on 3/26/2008 3:03 PM,
Weinert, Dabora A

From! Randy.Muses@state.sd.us [Randy.Mosas@stats.gd.ll.c;]

Sents Thu 3/20/2008 2:38 PM

10! wainert,Debora A

Ces

Suhject: RE: indemnification statutses
Attachmuents:

The axistence of an indemnification clause is commenplace in a wide variaty of contracts entered into in this siate and
elsewhere. This type of clause does not make the contract in quastion a contract of insurance or maan that tha parties
are engaged in the business of insurance pureuant to SDCL 58-1-2. Wa do not believe that SDCL 58-6-10 i applieahle

1o the situation at hand.

That being said the Division takes no position as to whether the Indemnificalion Wause is appropriate for the partias to
this proposed contractual arrangement. Please &t me know it you naad anything further.

RH. J. Mpses

Assistant Director

SD Division of INsurancs
445 E. Capitol

Piarre, 80 57501

phone: {605)7/3-3264
fae; {B0BY773-5369

~w-Original Message—---

From: Weinert,Debora A [mailtc:Debora.Wc.inert@adwardjunes,r_r_\m]
sent: Thursday, March 20, 2008 3:127 PM

To: Moses, Randy

Subject: FW: indemnification statutes

Randy,
Thank you for your cali today and your offar to ciarify this issue of municipalities granting indemnification. | have

included the text, inset and in quotes, af the relevant items on which Mr, Green has commented. Plaase call me
It yOu have any guesliuns or need further information. | lask fnrward to receiving your response.

Debora Weinert, Financial Advisor
Edward Jones

Auturen Hills Plaza

5312 Ghetidan |aks Road, Suite 108
Rapid City, $D 57702

Phane; B06-311-3359
Toll-free: 888-341-3359
Fax; B6E-445-0423

Ereerpp——TYE Ll Sl e w—— pn s i We m—— dhPa

I

Subject: RE: indernnification statutes

Hi ek

| have trgned my review ol ihe MG Trust agreoment. My oomroants (and the indemnification statutes
are below.) | will be out of town unti Monday, March 31st. 1 you want to gét the agreament an the next Legal
and Finance Agenda, the deadline is Wednesday, March 26th at 4:00pm. Please contact Maggie in my office 10
have the ftern placed on the agenda. Atthis time, | can not recommend approval of the agresmart.
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8.08

Page 15

Indamnification, liability limitation —~ gross negligence or willful and wanton conduct is too broad,

15.06 Indemmification. The Company hereby agrees 1o indemnify, defend and hold the Trustee
and

its affiliates. and thelr respective gireciors, Manager, of fieers, employees, agents and other
representatives (the

“Indemnified Parties™) batmiess irom any and all 10ssch, COSs. CXUIdE LANGS, CAPENSTs, fees,
jjabilities. damages,

claims of any nature whatsoever, including but not limited io legal expenses, cOurt costs, legal
fees, costs of ot

associated with enforcement actions, investigations, suits, and tegalatory ot other actions and
appeals thereof

resulting from their rehance upon a4y certificate, notice, confirmation, or {astruction, purporting
{0 have been .

delivered by the Plan Adoninisiraior, & Named Fiduciary, an Investment Manager, Or &
Designated

Representative heres nder (“Plan Rapmsentativa(s;)"). The Company waives any and all claims of
any naturc 1t

now has or may have aganst the tndemuified Partes. which arise, direetly or indirectly, from any
action that the

Trustee takes in good faith in accordance with any certificate, notice, sonfirnation, or lnstruction
from a Plan

Represeptative, The Company and the Plan Adrinisiraior also hereby agres 1© indemnify, defend
ang hold the

Indemnified Parties harmless from and agzinst any and all losses, nsts, eXcise (AXes, EXPEnSes,
foeg, liabilities,

domages, claims of any namre whatsoever, mciuding el not limited o logal expenses, court
costs, kegal fees,

costs of or associated with enforcement actions, investigations, suits. and regulatory of other
actions and appeals

thereof, arising. direstly ©F ipdizectly, aut of any loss or dimirmtion of the Trast Fund resulting
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from changes in

the market value of the Trust Fund assets; refiance, ar action taken in reliance, on Instructions
from Company Ot

one of more Plan Representatives; any eagrsisc or failure & mvorcise investment direction
suthority by the

Company 07 by & Plan Representalive; the Trustes™s refusal on advice of counsel 10 act in
accordance with any

inveatroent direction provided by Company or a Plan Representative; any other act or {ailure o
act by Company

or a Plan Representauivc; any prohibiisd ransaction ar disqualifcation of a Plan due 1o any
actions taken ot not

taken by the Trustee 1o peliance on InsSTuCHORns from the Company ot & Plan Represcitative: of
any olber act the

Trustee takes in good faith hereunder that arises snder this Trust Agreement or the sdministration
of the Trust

Fund.

The Trustee shali not be Jinble to Company for any acl, omission. of determination made i
connection

with this Trust Agreement except for its §rO8S negligence Oi willful misconduct Without {imiting
the generality

of the foregoing. e Trastee shail not be liahle for any fosses arising from it$ sompliance with
Instructions from

the Cornpany OF & Plan Tioprosentative: OF executing, failing te exoCUic, fziling to timely execute
or for any

mistake in the execution of any Ipstructions, ualess such action vs inaction s by ceasan of the
gYOss negligente

or willful miscondoct of the Trustes.

The provisions of this Section 6.06 shall survive the termination, armendrment or expiration of Wi
[rust

Asgreement ™



A4/16/2068 16:89 66853412723 EDWARD JONES PAGE 18

(3-28-2008

Page 17

Legal & Finance Committee

9.02

Anothor Indemnification proviainn

ng.02 Authnrization with Respect to Taxes. The Trustee shall notify the Plan Administrator
and/or

the Designated Representative of any tax levied upon or assessed agaiust the Trust Tund of which
the Trustee

has knowledge. Jf the Trustee receives no instructions from the Plan Administrator and/or the
Designuted

Representative, the Trustee may pay the tax from the Trust Fund. if the Plan Administrator
and/or the

Designated Representative wishi(es) o contest the lux asscssment. it shall give appropriate and
timely

instructions to the Trustee. The Trusiee shall not e required to bring any legal actions or
procesdings to contest :

the validity of any tax assessments unless the Trustee has been indemnified o its satisfaction
against 10ss or

expense related to such actions or proceedings, including reasonable attorney’s fees. The Trustee
shall have no

liability for making any distribution ot transfer pursuant to the Instruction of the Plan
Administrator and/or the

Designated Representative (including amounts withheld pursuant to the previous sentence) and
shall be under no

duty to make inguiry whether any disiribution or transfer directed by the Plan Administrator
and/or the

Designated Representative is made pursuant to the provisions of the Plan. The Plan
Administratar and/or the

Designated Representative shal] furnish to the Trustee all information necessary to carry out such
withholding in

a timely tastion or, if such informalivn is not so provided to the Trustee, the Plan Administrator
and/or the

Designated Representative and the Company shall hold the Trustee harmless from and indemuoify
it for any ‘

liability and related expenses that arise in connection with improper withholding.™
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Sputn Dakota Indemnification Statutes

STCL 58-1-2(8) “Insurance,” a contract whereby one undertakes to indemnify another or to pay or
provide a specified or determinable amount or benefit upon determinable conlingencies;

3DCL 58-6 10. Governmentally owned insurers prohibited--Exceptions. Except for instrumentalities
of the United States government, No Insurer, the voting control or awnership of which 15 hgl! iy whale or subetantiat part by any
governmant or gcwernmental ayency, o which is operated for or by any such governmeant or agency, may trahgact Insuranes in this
state, uniess, upon verfled applicetion by tha insurer, he director fnds thats

(1)  The insurer is not subject to any form of sitbsidy that would enable it to compete unfairly
with domestic Insuters;

(2y  The insurer is pot subject to governipental practices that discriminate on the basis of

race, cotor, creed, of pational origin;

(3) The owncrship ot Ainancial conirol does not create the presence of any sovereign
{mnmuEnity in the insurer;

(4)  The insurer has agreed to waive sovereign imnnity as a defense should it exist for any
action by or against the director pursuant o the direcior's regulaloly au (hority uwndex Title 58;

(5)  'The insurer has agreed that it wiit exliaust all administrative remedics and will neither
commence in, LOr remove 10, federal court any action by or agaiost the director pursuant to the
director's regulatory authority undes Title 58

(6)  Appropiiate measures and conirols axist to avoid security problems resulting from an
jtisurer's access 10 confidential information and data of its insured; and

(N The ownership oF financial control does ROt result in substantial or undue influence
peing asserted over the jnsurer.

Membership in a mutual inswrer, o subscribership in a reciprocal insurer, or ownership of stock of

an insurer by the alien propernty cuslodian or simdlar offictal of the uniwr States, or supervision of an insurar by
public insurance sypervisory authority does not constilute pwhErship, control, o operation of the insyrer for the purposes uf this
caction. Nething contained in thiz gection prohibits or affects self insurznce by school districts as provided in & 13-10-3, of by
municipalities as provided In § a-14-30. The falvre of any avplicant undar this section to submit ali information requested by the
director pursuant to this section and the direttor's regulatory authority under Title 38 relevant to any finding 0 be made undar thiz

enctinn is sufficient to deny the appiication.
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Jason E. Green

City Attorney

City of Rapid Clty

300 Sixth Street

Fapid City, SD 57701
Phone (805) 384-4140
Fax {BOR) 304-66033

-----------------------------------------------------------------------------------

“This message contams confidental inf ormalion intended only lor the sse of the addressec(s) namad above 2 may contain
information that 1 legally privileged, I you asn not the addressee, oF the person tespansible for delivening It vo the
addressce, vou are hereby rotified that reading, disseminating, distiibuling ov copying Lhis message iy aiiutly prohibited. If
you have received this message Wy mistake, please immediately natify us by replying Lo the message and delete the original
meysuge inmediately thereafter. Thanl you

~~~~~ Original Messagesr--
Subject: indemnification statutes

Would you mind sending me a copy of, or a link to, the statutes you were refering to regarding
indemnification and municipalities. Thanks!

Debora Weinert, Financial Advisor
Edward Jones

Auttumn Hills Plaza

5812 Shendan Lake Poad, Buite 106

Mapid City, SD 57702
Phone: 605-341-3353
Toll-frea: 888-341-3359

Fax: 866-445-0423

Debara Wainar
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Financial Advisor

Edward Jones

Auturnn Hills Plaza
5312 Sheridan Lake Rd Sie 106

Rapid City, 8D 57702
(605) 341-3359

www.edwardipnes.com

If you are not the intanded racipient of thia message (Inclucing attaeiiments), & if you have racaived this message In ercr,
inmediately nulity us and delete it and any sttachments I you 10 0Ngar wish 1 roceive e-mal from Edward Jories, please send
this request 1o massages & edwardjanes Com. You must inclutie tha e-mail adtiress that yau weah not to recelve e-mail

Corsmuncations, For mponant additional information related to this e-miail, visht waedwardjones.com/Us_email giselsure



