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 Since the initial appeal was completed, the Council changed the process for appeals from 
the IBC.  Under the newly adopted process, appeals from the IBC are heard by the DARB sitting 
as the International Building Code Board of Appeals (IBCBA).  When the DARB is sitting as the 
IBCBA its decision on an appeal is now final.  Barker & Little re-appealed the requirement that 
the Lamplighter be sprinkled shortly after this change became effective.  The second appeal is 
identical to the previous appeal the City Council unanimously voted to reject on May 16th.  Even 
Barker & Little recognizes that this is the same appeal.  John Brewer, the President of Barker & 
Little, stated on February 6, 2006, in a letter regarding the second appeal, that “The DARB 
previously heard this issue on April 22, 2005 and concluded that there was no change in use on a 
vote of 4 to 2.”   
 
 On the morning of February 28, 2006, the DARB sitting as the IBCBA heard the second 
appeal.  A motion was made by board member Bob Brandt to dismiss the appeal on the basis that 
the board did not have jurisdiction to hear a matter that has already been finally decided.  This 
motion failed on a 3-2 vote.  Rich Huffman, the only attorney on the board, agreed with Mr. 
Brandt that the board did not have jurisdiction to hear the appeal on its merits.  The board then 
proceeded to take testimony on the merits of the appeal.  The Board voted 2-1 with 2 abstentions 
to grant Barker & Little’s appeal, thus reversing the City Council’s previous decision.  Board 
members Steve McCarthy and Doug Andrews voted to grant the appeal and Bob Brandt voted 
against it.  Rich Huffman abstained based on his opinion that the Board did not even have the 
authority to hear the appeal on its merits.  Warren Fisk also abstained.  He stated that he was 
abstaining because he could not decide which side was correct and did not feel he had the 
expertise necessary to make the decision.  
 
 It is the opinion of staff that the second appeal is not allowed based on the issue having 
already been appealed and finally decided by the City Council.  The basis for this opinion is 
contained in a memo that was provided to the IBCBA and the City Council on February 15, 
2006. 
 
 The decision of the IBCBA has put staff in a difficult position.  If staff issues the permit 
they are disregarding the unanimous decision of the City Council and if they refuse to issue the 
permit they are disregarding the decision of the IBCBA.  Staff needs further direction on how to 
proceed from the City Council.  Essentially the Council has two choices: 
 
1)  Find that the IBCBA lacked jurisdiction to hear the second appeal based on the principle 
of res judicata and direct staff to not issue the permit; or 
 
2) Find that the IBCBA had jurisdiction to hear the second appeal, despite the issue having 
being previously decided, and direct staff to issue the permit. 
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The item originally came before the Council last year as an appeal of the determination of the 
Building Official that the City Code required the Lamplighter Inn be sprinkled.  The decision of 
the Council on that appeal did not enact a new law, the decision was simply an interpretation of 
an already enacted law based on the evidence and arguments presented.  In my legal opinion, the 
City Council made a final decision of a quasi judicial nature regarding the sprinkling of the 
Lamplighter Inn and as such the principle of res judicata applies. 
 
 Mr. Clayborne’s second argument is that Barker & Little’s current appeal is different 
from their first appeal and therefore res judicata would not apply.  His argument is both legally 
and factually inaccurate.  Both appeals were of the Building Official’s determination that the 
Lamplighter Inn need to be sprinkled.  Legally, res judicata bars the same claim from being 
brought twice and bars arguments that could have been raised the first time that the issue was 
heard but were not.  On the first appeal it was the position of the City’s staff that the proposed 
occupancy of the Lamplighter was changing from an R-1 to an R-2 and that under the IBC a 
change of occupancy requires that the structure be brought into compliance with the code.  Based 
on the language in the City Code, it is staff’s position that the IBC required that the Lamplighter 
be sprinkled.  The DARB recommended to the Council that it find that the occupancy of the 
Lamplighter was not changing and therefore did not provide a recommendation on the second 
issue.  The Council then heard the appeal and rejected the DARB’s recommendations.  In doing 
so the Council upheld both the staff’s position that there was a change in occupancy and that the 
IBC required that the building be sprinkled.  In order to require the Lamplighter be sprinkled it 
was necessary for the Council to uphold both interpretations.  The International Building Code 
Board of Appeals (IBCBA) at the latest hearing did not even properly address the issue.  The 
issue that they needed to address was not which code applies, we all agree that the IBC applies to 
existing structures, but rather does the IBC require that the Lamplighter be sprinkled.  It is the 
opinion of staff that the IBC does require sprinkling and it is the position of Barker & Little that 
it does not.  The Council already decided that the IBC applied and that it required the structure to 
be sprinkled when it decided the original appeal.  Barker & Little’s current appeal raises exactly 
the same issues that were dealt with on its first appeal and therefore should be denied based on 
res judicata.      
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